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ABSTRACT

This paper reflects on the various steps that baea taken in Latin America towards assuring
equality between men and women, through the diftestrategies and affirmative actions that have
been applied in various fields (labor relationspifg-work reconciliation, social security). The
analysis concentrates on the responsibility ofState when it comes to labor regulations, primarily
the legal principle of equal treatment and thetrigtsocial security. The paper distinguishes
between the concepts of discrimination and inetyalind analyzes the principles of gender
equality and differences that can be found in labat social security laws. From there, some public
policy proposals shall be presented that promoteinstitutional frameworks, in particular for the
pension system, but also for conciliatory poli@esl employment in general.
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Introduction

Over the past two decades, the principles of poditi economic and social
organization in Latin America have undergone a @sx of transformation. First,
through the sustained implementation of structuaal State reform policies in the
region that, while taking on different characteréstin each country, gave rise to a
series of policies and measures with a clear olyectThe goal was to restructure the
State by changing the ways it traditionally used ftmction, through a growing

subrogation of its functions accompanied by in-deptinternal economic

transformations, with new social and economic agemind with the implementation
of new forms of protection and social security.



One phenomenon that has altered the profile of fdgion’s social agenda was
the entrance of women into public life, both thrdwteir incorporation into the labor
market, through the visible advances in educatiod through an incipient — yet still
insufficient — engagement in terms of political paipation. Nevertheless, this has
not produced in men the same acceptance of respiiigi for reproductive tasks,
that have been historically female.

As such, men and women have been affected by th@iagiion of reform
policies in numerous ways, primarily concerning ithetatus in the labor market,
particularly given the changes in hiring methodsithwpart-time contracts, labor
mobility and outsourcing, the loss of social benefihat were previously standard in
stable employment, severe restrictions in the awstef social policies, rising
unemployment and underemployment, not to mentiowelo salaries, if they even
exist.

Running in parallel to these situations of vulneit#, and paradoxically during
the reform processes in the region, women have maddo secure legal recognition
and formal equality in all countries across theiosg The majority of the States have
ratified key human rights treaties and in due ceutisey adapted their national legal
frameworks to accommodate these international imeents. They also introduced
affirmative action measures, recognized reproduxtights and indeed all countries
created jurisdictional mechanisms to further equalipolicies. Women’'s
organizations, with their age-old struggles, alsegsured their governments for a
gender agenda, seeking to consolidate strategidskag policies to promote equality
and introduce a debate on citizenship for men aonten.

On the other hand, as Castel points out, the disomwn the incorporation of
women into the labor market occurs precisely at timee when work, as a privileged
element in the social relation, is devalued, whilhe market is affected by the ever
more notable and demanding presence of women wkotgeessure on it and demand

efficiency and results from politicianjs.

This is the context in which the asymmetries of ibhahmerican institutional
development become explicit. First, the sum of t#otions taken by different social
and political agents has produced a framework ghts and consensuses to promote
gender equality. Nevertheless, the results are farm satisfactory: poverty,
discrimination and inequality persist and embody social exclusion the great
“phenomenon” of countries in the region. This medhat there has been an increase
in the asymmetry when it comes to human rights,sédering that the current stage of
development and inclusion in productive work hamgmted an unparalleled contrast
between a greater realization of civil and polilicgghts and a dramatic setback in
the realization of social and economic rights. Mehile, socio-economic insecurity
and social vulnerability have deteriorated, withiampact on gender.

This situation reflects a weak — but no less impatt— link between the spheres
of citizenship and the true scope of the princippé equal opportunities and
treatment. It is necessary here to make a clarifoga the law in general — and labor
law in particular — reveals the ongoing tensionviedn the regulation of the public
sphere and the liberal view of a State that doesmeddle in private affairs, which

should be free from State interventién.



In fact, and as | shall argue throughout this detdabor laws have transposed

the traditional boundary between public and priv%tetanding between the two and
upsetting the equality between the contractual ipartThey establish that, given the
relationship of subordination characterizing the ppoyment contract, the working
party requires special attention. In addition, thimnch of law presents a dichotomy
in which two distinct values compete: on the onedhave accept the validity of the
principle of equality among workers; on the othare complain about the different
rules for certain principlesThis dichotomy, which may also be considered a it@ms
is particularly important when it comes to femalenk, which involves reproductive
cycles and the subsequent social relations thatyinipe need to assume both family
as well as productive working responsibilities. Fhirelationship becomes so
complicated that difference is used to claim equali

However, this legal recognition of difference tosase rights to provide effective
equal opportunities for women does not take intocamt the gender division of work
in the home, where the male worker rarely assumes active co-responsibility for
reproductive tasks. This deepens the divide betwéea public and the private,
without enough consideration for the existing cact$ in these two spheres and
relegating to the private sphere the particulasgtend differences of gender. In other
words, what is protected and regulated for womeneigated to their responsibility in
the private world, and not the productive-reproduetcontinuum as a point of
analysis of relationships involving men and womenr the elimination of
discrimination in the public world@.

In my argument, | emphasize that this recognitidnrights in the field of labor
and social security law does not always represemnte@ognition of the rights of
women. This means that although rules and prinagphave been incorporated that
recognize equality in the workplace, the legal duétsim does not consider women as
individuals with inherent rights of their own, birtstead that their rights derive from
their inclusion in the formal labor market or frotheir bond to another rights holder
(her husband or father), who are also not considexg such: their rights derive from
their status as a paid worker.

This treatment of women in the social security systas holders of rights that
are derived, i.e. not their own, characterizes tirganization and development of
social policy systems in Latin America. Concerninlgeir inclusion in the labor
market, the idea of a “derived” rights holder indluces the majority of labor
regulations and has, doubtless, become embeddedhén workings of the labor
market, among other reasons because the inclusfowamen in this market was
never even contemplated.

However, this organizational form of the system danremedied with a series of
interventions such as the ones | shall proposerldte this paper, which will
contribute to creating fairer systems, to which exx will be based not on rights
derived from employment or from a legal bond witlwarker, but in virtue of one’s
status as a citizen, male and female alfke.

Given this situation, | intend in this article tmayze the scope of the treatment
of women as individuals with derived rights in tephere of social security, and the



role of the reforms in the consolidation of thistegory. As a result, | shall pay
special attention to the pension reforms and tle¢iects on men and women.

To put the debate into context, | shall first examithe responsibility of the
State concerning labor regulations, drawing heawly the legal principle of equal
treatment, the right to social security, distinchitey between the concepts of
discrimination and inequality, and analyzing thengiples of gender equality and
differences found in labor and social security riegions. From there, | shall present
some public policy proposals that, while not inteddto be definitive, aim to explore
new areas and approaches for incorporating intopblétical arena, and also into the
State agenda, the needs for new institutional fraorés to remedy the inequalities
that currently prevail.

Labor law: the first affirmative action?

Labor law is a branch of autonomous law that watsa8tate intervention in legal
relationships between independent parties. Thiserivgntion is justified on the
grounds that there is a pre-existing inequality vildn the two parties in the
relationship, based on their different economicts$aand hierarchical position: one
of the parties, the employer, holds sway over thbeo party, the employee, who
obeys him and performs the agreed upon servicesxithange for a salary. This has
given rise to a distinctive legal structure, oneatttserves the industrial capitalist
system that regulates both individual relationsvie¢n employer and employee, and
collective relations between bosses and unions.sTimicorporation of collective
subjects that are authorized to act is unprecedkated empowers group subjects to
set hiring rules for certain spheres of productaativity.

Unlike other branches of the law, such as civil law commercial law, which
protect the parties’ autonomous will and endorses freedom of contract, labor law
acknowledges the need to lend social protectiothttse in a subordinate employment
relationship or whose economic or legal situatienrecognizably disadvantageous
compared to the other party. In this context, labow is not based on the premise of
equality between the contracting parties. In costraits goal or aspiration is
substantive equality and, to achieve this, it lersgpecial protection to the weaker
party in labor relationshipz.

Concerning the specific regulation for women workeit is worth noting that the
first labor rules emerged specifically to protectomen and children who were
exploited during the industrial revolution. For shieason, the rules originated from
the intention to protect women from the demandiafpdr conditions that existed at
the time, either from working the night shift or imnsanitary or hazardous
environments, while considering women only in theale as mothers — provisions
that were introduced principally by ILO protecti@nnventionss

In the mid 1940s, when Latin American countries &véruilding the foundations
of the Welfare State, women continued to be treaaednothers, a situation that is in
line with the formation of a special type of institonal arrangements like those that
have developed in the region, particularly in theughern Cone countries. As such,



the figure of the paid worker was masculine. Thepital” labor relationship,

therefore, was full time, regular employment duriagworking life with very few

career changes. Obviously, women were at a disatdgn obtaining some protection
rules, but not achieving the principle of equalitwhat could legally have been
correct, providing an opportunity for effective sak solidarity, produced a
fragmented, unfairly privileged system, based fuméatally on the differences
identified in the labor market.

In due course, the overall improvement in workingnditions, without any
distinction for gender, eventually put an end toistlspecial protection initially
provided exclusively for women and children, andyhgradually became the rights
of workers of both sexes. By the 1950s, a slow pnagressive process was embarked
upon to eliminate from domestic legal frameworkse thules that breached this
principle of equality, a process that unfolded heteneously and with different
features in each country, and that occurred wita slanction of the ILO agreements

on equality, proclaiming the principle of equalibgtween the sexed.

It is interesting to note that, since the mid 198Datin American countries have,
in conjunction with the reestablishment of demotragovernments, reformed their
Constitutions and assumed a significant number mhmitments to their citizens to
assure equality and equal opportunities in variecesial spheres. Moreover, they
undertook, by ratifying international covenants atrdaties, to assure equality and
non-discrimination, not to mention the right to wor

In fact, the international declarations and trestrecognize the right to work,
but with exceptions concerning the conditions inieththey can be realized, making
them subordinate to the resources and peculiaritfesach State or to the obligation
of the State to establish policies to guarantees thight. This is the case with the
International Covenant on Economic, Social and Grdt Rights (ICESCR), which
establishes that States Parties recognize the tightork, which includes the right of
everyone to the opportunity to gain their living lork which they freely choose or
accept. Each State Party agreed to take the ap@tepsteps to safeguard this right.
The obligations of the States Parties are not lgditto satisfying the minimum
requirements of economic, social and cultural rgghthey include the adoption of
measures to fully and progressively satisfy theigdts, using the maximum of their
available resources.

The first international instrument to address disgnation against women
specifically is the Convention on the Eliminatiorf &ll forms of Discrimination
against Women — CEDAW, which defines as discrimioat

distinction, exclusion or restriction made on thasls of sex which has the effect
or purpose of impairing or nullifying the recogneti, enjoyment or exercise by
women, irrespective of their marital status, on asks of equality of men and
women, of human rights and fundamental freedomghim political, economic,
social, cultural, civil or any other fieldO

The whole document promotes the creation of affitimey action policies to improve
opportunities for the economic, social, culturalyit and political participation of



women. Concerning female employment, the CEDAW a&ddes not only the demand
for employment, related to the criteria for seleati equal remuneration, social
security, protection of health and maternity, bidcathe provision and expansion of
the autonomy of female workers, related to the ckodof work or profession and to
professional trainingl.1 It also provides for the right of women to famibenefits,
regardless of their marital statt’ and plainly states that the rights of female
workers should be protected from potential discnation on the grounds of marriage
and/or maternity. It clearly establishes that Ssasbould take all necessary measures,
including sanctions where appropriate, to prohittits form of discrimination and
protect maternity through paid leave and preventm&a from any involvement in
work that could prove harmful during pregnancy. &ttbenefits include the provision
of childcare and other services that enable pardgntcombine work and family
responsibilitiesl.3

This process of incorporating equality principlédsdugh constitutional channels
or through international treaties and conventiorssvaccompanied in many cases by
the implementation of an equal opportunities polatythe behest of organizations for
the protection of women in each of the countriestl® region, organizations that
very often have state or local chapters.

Nevertheless, in spite of the progress assertirg ghinciple of equality, in the
majority of the countries in the region the 1990sought with them neoliberal
structural adjustment policies that, among othdngls, triggered profound economic
changes together with tax reforms and labor markéxibility measures,
accompanied by harsh restrictions against job ség@nd social institutiond4

As a result, there currently exists in the regiodiatinct asymmetry between the
constitutional frameworks with their broad considgon for equal opportunities, an
important breakthrough in domestic equality polsieand the lack of effective
enforcement mechanisms, in the context of consdiidathe participation of women
in urban labor market$?

In this new context, the problem is not that woneee considered and protected
as “mothers”, but instead, in light of these deéici employment policies, the
problem is precisely being or wanting to be a motha other words, maternity, in
the context of labor flexibility, has become a soerof disadvantage for women.
Hiring women is discouraged as a result of allegedligher labor costd® no
reproductive services are provided and, in casesab$olute deficiency, female
employees are actually penalized if they “infringdfe rules and become pregnant.
Therefore, maternity is transformed from a sociahdtion protected by the State into
an individual issue that, compounded by the dewnifabocial services from the State,
further complicates the situation of female workershe majority of Latin American
countries. In the case of informal workers, whoanpo protection whatsoever, the
problem is more serious still: they depend, in thest of cases, on the “goodwill” of
their employers.

In other words, the current situation in Latin Anmx is also characterized by
the persistence of the culture in which the resplitisy for taking care of children
and the home falls primarily on women, and not arugles. Indeed, regulations in



the majority of the region’s countries reflect thighenomenon, by focusing on
childcare leave, subsidies for maternity and thevjsion of day care services. While
this is very obviously a cultural problem, it spsakolumes that the State reinforces
it with legislation and policies and, in the vergteof regulating employer-employee
relations, assigns women a dual function.

It is precisely in the field of policies for greateonciliation between productive
work and raising children (reproductive work) thaffirmative action in labor
regulations ought to be concentrated, to promotg@emuine breakthrough in the
principle of equality. | shall return to this poitater, in the policies | propose.

I's social security blind to gender?

Security, as an objective of government policy, ksed¢o protect individuals from
material risks and individual material insecuritiggpically related to illness,
incapacity to work or difficulty finding employmendue to loss of skills, lack of
income for maternity or raising children, the ne®dguarantee income for retirement
or in the event of losing the family provider. Tleessituations, known as
contingencies, should not be settled by public dyapr forms of mutualism or
cooperation, but instead through collective arrangats. In other words, social
security translates into actions of the State guaoh in formal legislation and
guaranteed by social rights and by the technicad administrative intervention of
the state apparatu]s7.

Originally, social security law was differentiatécbm labor law in that it did not
seek to protect the paid worker as such, but indté&aattempted to protect the
integrity of the individual. As the system develapeand mechanisms were designed
to ensure that benefits were effectively receivbéneficiaries included dependent
workers and, in some cases, their family grouphaltgh in general the recipient of
the benefits has been the dependent worker and thettitleholder. For unpaid
workers, coverage was limited to a number of wedfided contingencies, although in
most cases the protection was a consequence ohvaidy adherence. In other words,
the principle of universality has not been sufficily developed, as it is still
necessary to meet certain conditions to be eligibrebenefits, one of which is being
a paid worker.

In short, protected individuals are all those imbdd in the formal coverage of
the system who become potential claimants of theldsshed benefits that are made
available in the event of a contingency, providééy meet the necessary conditions
(age, illness). These requirements may refer todhgctivization of the contingency
(degree of disability, for instance), certain legainditions (such as being married)
or the affiliation with the social security systeffength of membership or minimum
contribution). Clearly, the system is not unconditally accessible to all citizens.

The State plays a dual role in this system: ondhe hand it recognizes the right
to social security for all inhabitants, legislatirgnd regulating accordingly. On the
other hand, it assumes the responsibility of providbenefits either directly or via
an intermediary to the beneficiaries. This consatern is the origin and foundation



of Latin America’s principal Welfare States. Howaydhese States boast differing
degrees of structuring, which has resulted in fragbed systems with inadequate
coverage and administration and financing problems.

In fact, coverage is paid for in general throughsacial insurance system
financed by taxes on income; it is not based onraaber welfare system like in
Scandinavian countries. For the benefits to be p#ids necessary for each worker
and their employer to support the system, sinceep#fise it would not work. That is
to say, only contributors have rights, which is thasis of the contributive system.

This not only exposes a legal and normative prexisiit also determines how
opportunities are distributed to the various mensbef society. That is, individuals
with a formal job receive all the benefits and righnot only as a result of their
status as workers, but they also enjoy full citigkip, unlike people who do not have
jobs. In the distribution of opportunities, womeistorically lose out, among other
reasons because of the lack of recognition for odpctive work and given their low

rate of inclusion in the public spheﬂ@.

Given the way things have developed, paid employtmisnthe source of other
rights and one of the elements constituting citigleip in Latin America, then
employment ought to be a right that, in accordamdth the principle of equality, is
accessible to all citizens. For the same reasomhbuot the right to social security
be guaranteed to all citizens, regardless of tlséatus as workers and contributors?

These questions raise a number of dilemmas conogrttie responsibility of the
State as a guarantor of social security, both ire tboverage of risks and
contingencies, and in setting the basic conditiofes the development of an
autonomous existence, a fundamental principle afiggand equality.

As a consequence, since a paying job is the chieams for people to earn an
income and also a means of social and personalgich, in the broadest sense, then
observing a person’s status in the labor marketmiseasonable starting point for
addressing the different expressions of social pgots and discrimination that
currently prevail. It is the role of the State toagantee this inclusion.

To illustrate this point, female work presents tfedlowing characteristics: on
the one hand, a paying job for women is central ttogir personal fulfillment and for
exercising their autonomy, while it also has a aértcharacter of emancipation of
traditional family and cultural standards, and cobhges a source of income that
provides the security for them to negotiate new ilgnarrangements, not to mention
helping prevent domestic violence. On the otherdaa large number of women do
not have “productive” jobs, primarily because thanket cannot absorb them, nor
will it be able to. This is because involuntary mmgoyment is steadily rising and
labor “disqualification” occurs when people accépbs they are overqualified for, or
in virtue of gender discrimination. Finally, “repdactive”, or unpaid domestic work,
done basically by women, is considered to be “sbbgiaseful”, but still unpaid.

Gender discrimination, either in the wage-earnimg jmarket or in relation to
domestic tasks is, in fact, one of the many formisadar more complex problem: the
methods of social inclusion and the ways in whicbhesion is maintained in
profoundly unequal societies. We should not failrexzognize that the availability of
a job, either formal or informal, or entry into demporary societies where market



regulation prevails, are essential elements forgte's performance and choices and,
obviously, the satisfaction of their needs. Povesltgarly restricts freedom and curbs
the performance or the “skills” of individuals, juas lower wages paid women for
doing the same task as men, as a result of disaabtdn, reduces the possibility of
fulfillment for women, and also undervalues theionk.

The lack of a public policy approach from a gengerspective explains, in part,
the state of the female labor market. The firsticador of this is that female
inclusion has been largely precarious and involvitmy-qualified tasks in the
informal market and, as such, having no social si@gucoverage. Another feature
that is perhaps less visible, or at least moreidifit to quantify, but nonetheless of
significant importance, has been the reduction e tguality of existing jobs. In
response to the imbalances apparent on the wagergpjob market, a discourse
emerged in official circles, backed by experts fromultilateral credit organizations,
revealing that the difficulties of entering the mbmarket are centered on the way
people offer their labor power on the market, phagcithe responsibility, therefore,
squarely on the individuals for their status anack record in the labor markéf

Therefore, as women started to become regular gigents in the labor market,
it became clear that there was a lack of socialusi¢g for them. Their arrival
occurred in a context of greater restrictions, manéormal and precarious labor
markets, and notorious coverage flaws in the soseurity systems.

As such, public policies introduced over the padty&ars in most countries in
the region have been founded on the principle thaien are holders of rights that
are derived from other rights, never actually hokleof the rights themselved)
Consequently, the political strategies adopted hlbbeen concerned with streamlining
the methods of detecting and classifying the needswomen, the access to
professional training, the allegedly higher laboosts and rates of absenteeism
associated with maternity, among other things. Thmwe not been based on the
assumption of the existence of a differentiated popwstructure that generates
asymmetric relations. Therefore, the impact of emmic and social policies on
women has not been taken into account. Insteadyal “of ignorance” has been
legitimized in terms of the non-neutrality of maelmmnomics concerning gender.

So, what is the responsibility of the State whencidmes to guaranteeing
employment and social security? One element, whighfundamentally related to
distributive justice, refers to the gender divisibetween paid “productive” work and
unpaid “reproductive” domestic work performed pririg by women, and is reflected
in labor regulations. Meanwhile, there is also aviglion in paid employment,
discriminating between better paid, higher skillpbs usually in industry that are
male dominated, and poorly paid, less skilled jokidh lower productivity in the
services sector that are considered “typically” feme occupations. This situation
occurs when the State neglects its social functiomexjuiring households and, in
particular, women to take on greater responsitahtito satisfy basic needs and for
social reproduction tasks.

Returning to the crux of the question, does thisuaiion imply that the social
security system should intervene by protecting, aahef definitive unemployment,
coverage for the entire working cycle of individgahnd also assume responsibility



for their training, to provide the conditions folmgm to improve their mobility in the
job market? What should the State assure: employmenhe job position?

Here we come up against another ongoing argumemtceming the limits of
social security, not due to the capacity of thet&te provide this service, but given
the difficulties of funding the system. As | poimteut earlier, the legal frameworks
and numerous international conventions guaranteerifpht to social security, but in
reality restrictions are imposed due to public fica. At this point a digression is
necessary: sectoral reforms across Latin AmericaehHzeen extremely expensive, and
countries have spent huge amounts of resourcesmiost cases in foreign debt money,
concomitantly granting fewer benefits, of lower djtna and at greater expense. In
other words, the resources are available for refgrbut not to pay benefits.

So now another question crops up: is it possibléniplement in countries in the
region a dynamic domestic policy whereby decisiams social public spending are
made through direct democratic processes in whiehftnal assessment of the role of
the State is based directly on the needs and peafars of its citizens?

We can see, then, that the objectives of socialusgc are contingent upon
funding, this being the key argument used to blakendments to the reforms
already in place. That is to say, “ceilings” andniis to social security funding are
constantly established, or direct reductions in ttesources earmarked to social
public spending for benefits, although we hear véityle, for instance, about the

fiscal cost of the transition from one pension gystto anothefl

This means that we cannot establish simple calsgalithat reduce the problems
of social vulnerability to economic stagnation, noan we dispense with economic
growth if the objective is to reduce vulnerabilityntil now, we have considered it
the responsibility of the State to guarantee sodaturity. As Ewald points out:
“Social responsibility is the modern form of pob'isi”.22 In Latin America, however,
we can observe how it was transformed into non4pedi or the lack of responsibility
of the State to its commitments, allowing the nesgbmony of the market to prevail.

It is interesting to take a look at the argumentnialated by Folbre, who claims
that one way of facing this challenge is not tonthiof markets as intrinsically bad to
recognize “who owns what”, nor to encourage the reatuation that economists
make of this abstraction called “the market”, bostead emphasize that women have
a legacy of responsibilities in care provision tilséould make them suspicious of the
principle of “every man for himself23 In other words, it is important to take a fresh
look at the classic trilogy: State, market and fhmito see what roles and
responsibilities rest with each of them in this negenario.

Courses of action: a new vector of social integration

Social security and full employment are unresolvesdues for women in Latin
America. Although the growth in labor market infoality across the region
frequently affects men, there is still a certairstinutional inertia they benefit from,
and they not only enjoy more possibilities for assgebut they also have a certain
culture of social security that enables them tooirporate or avail themselves of its



protection content. For women, however, particwathose with fewer resources,
coverage for contingencies is an inaccessible idedlile the urgency is constantly
present.

Consequently, it is important to emphasize the ndedshift the focus of
intervention, continuing with the premise that & hecessary to achieve a greater
incorporation and participation of citizens, maledafemale alike, in the labor
market, while also considering the limits. That tevise and propose policies that
are not based on the illusion of creating new jobsdepressed labor markets like
those in Latin America, but that instead considecial security as a new vector of
social integration.

Once again, it consists of proposing ways to corkadke social security networks
and not social protection systems. It is necesgargietermine precisely the limits of
the term “social protection”, which has begun toplace “social security”,
representing a clear setback. The term social dgcused to refer to a broad welfare
package, with the State playing a strong role natyoin provision, but also in
regulation and funding. In contrast, the term sb@eotection suggests a much more
limited model, marking a shift from broad State iaot to a scheme in which
individuals, households and communities play a moaire active role.

Similarly, the first institutions that sought tofoem the social security system
were precisely those that had the most chances @ihg “offered” to private
administration, as is the case with the pensionteays The central characteristics of

the reforms, with differential impacts, can be suarimed in the following wa)2:4

» privatization of the administration of social uwrance (pensions, health
insurance) reinforces the relationship between asc® the institution and the
situation on the labor market

» dismantling social institutions eliminates the ntonditional” networks of
protection and reduces the effective level of cags, both vertical and
horizontal

» as a result, much of the responsibility for theverage of social contingencies is
transferred to citizens themselves, leaving themethalent to a large extent on
their capacity to generate their own income

» there has been a greater selection and fragmiemtatf programs, since they are
designed around the specific characteristics ofedé&nt groups identified as the
target population

 women, young people and the elderly are the hstrdhét in this situation, as the
only “solution” offered to them is to be the “bemafry” of a targeted
assistance program

» this fragmentation helps widen the social divides institutions representing
“general interests” lose ground to those represantprivate interests”

* the new scenario modifies the nature of confli@gsd thus the role of the
political actors. Previously, pressure was appliead obtain the expanding
benefits, whereas now there is a struggle overnieaning of selectivity



- from a regulatory viewpoint, structures requiringublic protection and
collective actors have been abandoned, with fuBpmnsibility transferred to
individuals, who are made directly responsible foeir situation;

* in parallel, there are fewer institutions insp@gtand reviewing the operation of
the new systems, which has considerably increasedlack of protection for
citizens.

The outcome of the pension reforms that endorsetlividual commitment, based on
the idea of “individual capitalization”, as a soiam to contingencies and also to the
inefficiency of the State, has revealed a lack olistural development of the social
system, aggravating the problems that existed ia former systems, while also
promoting the inequality of the various systems amfdsociety at large. Similar

situations have occurred in relation to healthcaeverage, where the system of
family coverage has been modified in most countrigsd restrictively so.

The situation grows more complex still when we atthéd problem of derived
rights instead of inherent rights. The instabilignd vulnerability stop being
circumstantial and become central. Just as inforemaployment in the labor market
has quickly become the rule, not the exception, feaw hirings, causing major
instability in the foundations for building professal careers, coverage of social
contingencies has suffered the same fate. Thisityedd now so deeply ingrained that
the very institutions are acquiring contingent fe@ts, with a logic that is complex
and inaccessible to citizens.

In this aspect, women lose out once again, sinckucally and institutionally
speaking their relation with social security hasvays been unequal. There is also an
important variable referring to new contingenci¢lsere is no coverage and the topic
is not open for discussion. There are gender-sp@eciéntingencies that have not been
incorporated by the reforms.

Pension legislation exposes the lack of promotidropportunities to access the
system, to expand coverage, to raise contributit@ageduce risks and to even out the
actuarial calculation. This lack of promotion diffeconsiderably between men and
women and ultimately results in inequitable condit$ for women. Once again, the
main forms of discrimination are gender inequalitythe labor market and disregard
for reproductive work.

The numerous studies conducted on the pension mesfo® have shown that the
conditions for acquiring a pension right in the aghed legislations follow a pattern
that, in general terms, is common to them all. Moser, in each of them we can
observe specific regulations that exhibit neutnalibh terms of gender. Thus women
are directly discriminated against, since they ao¢ considered citizens and rights-
holders. In the best case scenario, they are cemsttiworkers. A significant number
of women are treated as dependent spouses, housswivd mothers, while an almost
negative valuation is attributed to domestic woas women who exclusively do to
this kind of work are considered “dependents” atberieficiaries” of their husband’s
pension. This benefit is not available to econoricactive women, even when they
also dedicate their time to domestic work. Theiidowork and savings appear not to
have any value. In Chile, for example, widowers it receive pensions. Additional



unfair treatment concerns retirement age, whichvimmen is five years earlier than
for men. In view of this, and because of their hegHife expectancy, women in an
individual capitalization system receive lower p'&m;s.26

The new pension systems reproduce the occupatiandl wage discrimination
that affects women. This is a very important poisince it is usually argued that
problems intrinsic to the labor market cannot béribtited to the pension system.
Although this is true, numerous studies have illasggd the presence of
discrimination and problems inherent in the penssystem that reproduce inequities
in the labor market. The reform did not take intocaunt, for example, that stable
employment is no longer the rule; instead, flexilbddbor, wages and working hours
predominate. Neither did it take into consideratitre changes in the production

systems?’/

Once again, the centralism of the State

No change will be possible without a political comment to apply an ethical and
political principle of gender equality. An equalitthat does not merely imply an
improvement in conditions for employment and cowgraof social contingencies for
women, but one that involves a commitment to chadle the current systems of
distributing opportunities and — let’s face it —etkhapacities of women and men.

In other words, what is required are not simplyheical changes to the reforms
that have already been made, but instead a newtipaliconsensus embracing the
principles that are at play when it comes to sodmdlusion. In turn, inclusion will
only be achieved when social security is vieweditsh broadest sense, and not just
restricted to the pension system. Therefore, thetredity of the economic model in
which the social security systems are a part isispdtable and key to any political
decision that is taken.

This makes it necessary to introduce into the podit sphere of Latin American
countries the debate on who should guarantee se&alrity, the exact responsibility
of the State and the principles upon which it sllobke guaranteed, and also whether
it should be based more on programs focusing ormpfeewho are not included in the
labor market or with informal jobs. In other wordshether it is provided as a type of
aid program, or whether social security should beargnteed as a right of all
citizens, that is, an inherent right that can beniediately accessed.

Also to be incorporated definitively into the agendf governments are thorough
assessments of the reforms that have been impleadentb understand why these
policy options have produced the aforementionedultss It is worth noting that the
exclusionary dynamics in place in the majority dketcountries across the region do
not only observe the application of technical eqoas, but they are based on cultural
and social contents that delegitimize the socialusdy institutions and the memory
of the Welfare States in the region, and that dyeodutely blind to gender issues.

Another issue key to the political discussion i thparse realization of social
rights as a constitutive part of the developmentcoflintries in the regioﬁ.8 It is
worth pointing out once again that these affirmasoare not only propositional, but



operative. There is no way to effectively fight digmination if universal social
security networks are not created with greater iotpaon less autonomous social
groups. For example, by including women in institmtal agreements that solve the
problems of social insecurity and precarious labonditions that affect the majority
of the population. The solution does not lie in let@ed actions aimed at offering
temporary relief for irreparable damages, but imstén stable policies that provide
the conditions necessary to prevent people fromlifgl into marginality and
exclusion. These networks should function permahetd provide guarantees to all
citizens from the moment they are born.

This topic is related to the principle of equalitly.requires, firstly, an identical
legal status and, secondly, the effective reali@atof life opportunities. Although the
first principle is guaranteede jure both in domestic constitutions and international
covenants and treaties, the same cannot be saidtfordard of living, which is not
the same for everyone, nor are there any guaranteBdmum standards for each
individual.

The idea of social security has been erased in dbetext of situations that
represent greater insecurity and vulnerability. Evehough this may be a
consequence of the reforms, it does not mean thahbuld be abandoned as a system
ideal. Although social security has become inseclutreloes not mean that it should
be transformed into a rule for future models. Ore tbontrary, it should contain

instruments to minimize these consequen%%s.

It becomes necessary, once again, to consider ttHea iof proposing
comprehensive actions in the context of patternsnebme distribution and patterns
of residual capacities that occur in Latin Ameridde have to consider the reasons
why Latin American societies have such a low redisttion capacity to be able to
place within these limited patterns the effectsnefw reforms. What follows is a set
of proposals to formulate comprehensive policiesttlaim to combine productive
work, reproductive work and a comprehensive sodaturity system. That is, a
broader spectrum than just sectoral policies anfirmftive actions, one that also
embraces and energizes them.

Policies and affirmative actions
These proposals may be placed into two forms:

» treatment of people as individuals with inhereights of their own, as male or
female citizens, without any preconditions

» strategies to implement and guarantee these griterights, which in this paper
we shall call related rights.

How do we make this shift from the category of adlmtiting worker to a system that,
albeit partially contributive, prioritizes the catery of citizen? Is this possible? Can
this shift be legitimized?



To be sure, we consider that it is not only possjtiut necessary. There is also a
legitimacy to this proposal, since it is nothing mmand nothing less than considering
what has already been established: women and meneatitled to citizen rights,
which consist of civil, political and social rightdnstead of considering capacity
associated with a category (worker, contributofe tonly thing to be considered
should be the status as a citizen.

The first step towards achieving the legitimacy thfs proposal is to consider
social security in its full scope, and not only Iited to the pension system or other
social insurances. The system needs to be reorgdniwith a view to strengthening
new forms of coverage for social contingencies [(bgical, socio-economic and
pathological), while considering the specifics ofengler in each case and
incorporating actions, today isolated in socialiptds, into a systemic whole.

This gives rise to a new question: how to consdiédaeforms that embrace
equality without being yet another burden on théasa of workers? This has not
been the topic of much discussion, since in mostntdes the solutions to the lack of
funding of reformed systems come in the form of neentributions borne primarily
by workers and, secondly, by employers.

The actions that need to be implemented, and thatcansidered socially useful
for all society, cannot and should not be fundeddwgial contributions, including,
among other things, employment policies; unemplogibenefit; measures for the
conciliation between family care and work; mateyniand consideration for other
unforeseen periods, such as raising children, tngrand studying.

On the other hand, most countries in the regionehaigned international human
rights covenants and treaties, which they are cliBd to observe. They represent
minimum obligations. These requirements are based tbe exercise of a full
citizenship and belong to the field of fundamentalman rights. So, what do related
rights consist of?

In the context of policy proposals, related riglatre actions and guarantees that,
respecting a minimum content, need to exist to @ifely guarantee the exercise of a
right to social security.

Returning to the idea expressed at the start of tlaiper, the new vector of social
integration should not be formal paid employmentt instead a redefined system of
social security. That is, no longer linking benefib the status of a paid worker, but
considering the rights of each citizen, male anchdée alike.

In this way, one of the first related right that ncebe guaranteed is the
incorporation into the marriage contract of the gibslity of shared contributions to
the pension scheme, which in principle is not el&hied in civil regulations — with
some exceptions - in Latin America. As such, in tkase of divorce, the
contributions made during marriage by both spousas be considered marital assets.
The law calls for a 50-50 division between spouséshe contributions made by them
both during the marriage. This should be consideardnalienable right?’.0

The situation is decidedly simple and it does notainy way affect the pension
system. All that is required is a different apprbatreating the pension contributions
made during marriage or common-law relationship as inherent right and



considered as a marital asset. As a result, theri@mt rights of women are highly
likely to be strengthened.

For the purpose of effectively incorporating andmoting the development of a
system that considers the rights of women as inhemghts, the proposal is to
consider the periods of contribution for women —igthcontinue to be shorter than
those for men, both in duration and in terms of ttadue of the contribution, in spite
of the plans for equal treatment and family corafiibn — to be lower than those
required for men or to compensate age for yearsaftribution or vice-versa. This
proposal is based on the understanding that aneas® in the remunerated activities
of women is not enough to secure a retirement pansvithout resorting to derived
rights.

One of the reasons why women never achieve the ssime pension or welfare
benefit as men is because they put their workinfg@ lon hold to raise children,
because they do part-time work or due to discrimdmg practices (salary,
occupational, among others). These situations aBected in the value of the
pension or welfare benefit. The reform of the pemssystem conducted in Germany
in 2001 is particularly illustrative, since it ingmorated an additional accessory to
the pension depending on the number of childrerthi@ household. This accessory,
the exercise of an inherent right of women, alsplegs for widow’s pension§.l

Therefore, we could consider incorporating provisolike those established in
Germany, whereby women who have contributed to gbeial security system for 25
years have a basic contribution covered for a perif 10 years immediately
following the birth of a child, considered as if were done by the average covered
contributions of all those insured in the year imegtion. In this way, part-time work
is not penalized, because if it were calculatedcastribution time, the calculation
base would be very low, which means that any résglpension would also be low.
When work is put on hold to care for a child thatnaot work and is aged under 18
and, as a result of the dependence of the chilé ohthe parents has to dedicate at
least 28 hours per week to their care, the covermmutributions are considered as if it
were the average of all those insured.

This reasoning needs to be complemented with amoghteation: while we refuse
to accept that child-raising tasks should be coestd in the public sphere, and not
in the private sphere, no progress will be madethia situation for women. Issues
such as the division of domestic work and the tmeaxit of women as “dependents”
will remain in force and there will be no changesthe pension coverage for unpaid
women. Neither will there be any recognition thatild-raising tasks are crucial for
the generation of social capacities, which are $pginsable for the development of a
person and their opportunities.

Stretching the limits...
This analysis has resulted in a favorable contehdttsupports the experience of

achieved goals, such as those described througtiositpaper. Nevertheless, it would
be recommendable to select a set of affirmativaoast on work and social security



that promotes a shift in the quality of the acticaalseady developed. In this paper, we
have presented some that will no doubt spark debaié by no means do we consider
them conclusive and exhaustive.

In fact, we need to evaluate the limitations prasenby this combination of
restrictive regulatory frameworks, within the corteof structural adjustment
processes, and affirmative actions promoting edyaland whether the latter have
remedied the existing discrimination. A quick loak the legal texts and equality
policies in place would make it look like they havélowever, statistics on
occupational and wage discrimination and on theiowss forms of segregation,
combined with the precariousness and low or inexistcoverage of social security
and contingencies in general offset the succeslsashave supposedly been achieved.

Here | shall raise a specific recommendation. Itnist about including and
incorporating more rights, but instead about reviregvthe rights already established
and recognized by international instruments and éstt legislation, and verifying

whether they satisfy the minimum social rights stards32

For this reason, it would be important to submit teview many of the
sanctioned rules or associated rights and determitether they observe the
established requirements. This type of control efitimacy is important to keep
track on numerous policies, programs and actiorst grant rights, and that are not
always legitimate. Conversely, the obligation toagantee essential levels of rights
obligates the State not to interfere with this mmiim content by restricting them,
considering that all restrictions on economic, sdcand cultural rights should be
submitted to a review to ascertain whether or nbé tessential content of the
regulated right has been interfered wiA.

Finally, but by no means any less important, it éssential to address
mechanisms for the inclusion — and not just regolat— of the huge numbers of
informal workers that exist in Latin America. Untive provide them with the same
rights and duties as formal workers, equal treatimamd opportunities for men and
women will never be an operating principle.

Consequently, it is the State at all its levelstthaeds to spearhead the process
of change, as a result of the obligations it assdimupon ratifying international
instruments, both those dealing with human rightsl ahe more specific ones on
social rights, reaffirming the pursuit for equality

Only when we develop integrated systems, whetherte®d on employment,
considering the differences and discriminatory ations that we need to remedy
through affirmative actions, or on social securé&y a vector of integration, will we
be on the right path towards implementing the piphe of equal opportunities.

In other words, it is about more than just guar@ing employment and social
security, but about making it accessible to all nbems of society, under equal
conditions, and by doing so achieving a form of igbcinclusion that not only
comprises the spheres of formal employment, butt thgreads into all spheres of
public life. It is about combining citizenship witlhe effectiveness of rights.
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