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ABSTRACT

The idea of Rule of Law has become almost unanity@mbraced in our days. For human rights
advocates, Rule of Law is perceived as an indigi#agool to avoid discrimination, and arbitrary
use of force. But, how does profound and persisteaial and economic inequality impact the
integrity of the Rule of Law? The main objectivetios essay is to try to understand the effects of
the polarization of poverty and wealth on the legysitem, especially in relation to one of the core
ideals of the Rule of Law: that people should leatied impartially by the law and by those
responsible for its implementation.

By revising a substantive and a formalist conceptibthe Rule of Law, | will try to provide
some explanation about why states and people wamutply with the Rule of Law standards. The
article will also consider the impact of extremel @ersistent inequality over the Rule of Law,
using my familiarity with the Brazilian experienas an example. In the final section, the focus will
be on how even an incomplete Rule of Law systenbeaemployed or challenged to empower the
invisible, humanize the demonized, and bring theime back to the realm of law.

This paper will be also published at Thomas Pogde (A human right to be free from poverty:
its role in politics.Oxford: Oxford University Press, 2008.

Keywords: Rule of Law — Democratic regimes — Legal systeSoeial and economic inequality
— Brazilian experience.

Introduction

How does profound and persistent social and econommequality impact the

integrity of the Rule of Law? The main objective ttifis essay is to try to understand
the effects of the polarization of poverty and wbabn the legal system, especially
in relation to one of the core ideals of the RufeLaw: that people should be treated



impartially by the law and by those responsible fta implementation. The central
claim advanced here is that social and economiclusian, deriving from extreme
and persistent levels of inequality, obliteratesgdke impartiality, causing the
invisibility of the extreme poor, théemonizationof those who challenge the system,
and theimmunity of the privileged, in the eyes of individuals amustitutions. In
synthesis, extreme and persistent social and ecomomequality erodes reciprocity,
both in the moral and the mutual advantage sens&s tmpairing the integrity of the
Rule of Law.

This paper is divided into four sections, followdy some conclusions. In the
first part | will revise a substantive and a fornsdlconception of the Rule of Law,
and try to understand why this ideal has becomeoatnunanimously embraced in our
times. The challenge in the second section is tovigte at least some explanation
about why states and people would comply with thdeRof Law standards discussed
in the first section. The third part will considére impact of extreme and persistent
inequality over the Rule of Law. In this sectiowlll lean upon my familiarity with
the Brazilian experience - and this is not an ealtirarbitrary choice. Although it
may claim to have a reasonably modern legal sysdach an independent judiciary, in
accordance with most of the so called virtues oé¢ tRule of Law, Brazil holds a
mixed record in terms of compliance with the RufeLaw, especially on how the law
is implemented. One explanation for this is inequall hope the reference to Brazil
will not jeopardize my intention to draw some mogeneral conclusions about the
relationship of the Rule of Law and inequality. Mfynal section will not be
pessimistic, however. The focus will be on how evam incomplete Rule of Law
system can be employed or challenged to empower itivésible, humanize the
demonizedand bring thémmuneback to the realm of law.

The concept of the Rule of Law

The idea of Rule of Law has become almost unanirhoesnbraced in our days. It
has served as an extremely powerful ideal for théighting authoritarianism and
totalitarianism in the last two decades, and icansidered by many to be one of the
main pillars of a democratic regini]eFor human rights advocates, the Rule of Law is
perceived as an indispensable tool to avoid disoration, and arbitrary use of
force2 At the same time the idea of the Rule of Law reedvby libertarians, like
Hayek in the middle of the twentyeth century, waspeused with fervour by
international financial agencies and legal develepm aid institutions as a
fundamental prerequisite for the establishment fffceent market economies3. On
the other side of the political spectrum, even Matg, who in the past viewed the
Rule of Law as merely a formal super-structural meetism to preserve the power of
elites, have started to recognize it as an uncoeodé@ human good". It would be hard
to find any other political ideal praised by sucldiaerse audience. But the question
is: are we all praising the very same idea? Obvipysople are either talking about



different concepts of Rule of Law or emphasizingtdict virtues or characteristics of
a more abstract notion of the Rule of Law.

The classical concept of Rule of Law has been stilejé to severe revaluation in
the first two decades of the last century. ThinkBke Max Weber warned us of the
process of deformalization of law, as a consequemfceransformations in the public
sphere, inEconomy and Socie.@/ The years that followed Weber’'s work were marked
by tense intellectual and political struggle ovédretcapacity of theRechtsstaato
comply with the new challenges posed by the sodiehocratic Weimar Constitution,
and that can be found in the debate between comasiees such as Carl Schmitt and
social democrats represented by Franz Neurrfalmayek responds to these sceptical
perspectives about the Rule of Law in his influahtThe Road to Serfdomfrom
19447

For Hayek, state intervention in the economy an& @rowing discretionary
power of bureaucrats to establish and pursue sog@hls threatens economic
efficiency; as a consequence of transformationghie functions of the state, there
was a process of decline of law as a substantigtriment in the protection of
liberty. The notion that the state had not only tbeligation to treat its citizens
equally before the law, but also to ensure substenjustice, was accompanied by
the argument of new legal theorists that the triadial concept of Rule of Law had
become incompatible with the new reality. Differetbeories of law such as
positivism, legal realism or jurisprudence of ingst, constructed a desubstatialized
notion of law, liberating the state from the inhetelimitations imposed by a
substantive concept of law.

To overcome this situation of “oppression”, wherketstate can coerce its
citizens - through normative acts - without the egsity of justifying its action in a
general and abstract law, it would be necessaryetorn to the origins of Rule of
Law. For this purpose Hayek revisited history anstadlished a list of essential
normative elements of the Rule of Law as the insteatpar excellencefor securing
liberty. According to his version, Rule of Law castnbe compared to the principle of
legality developed by administrative law, becaugdeis a material conception,
concerning what the law ought to be, therefore aarlegal doctrine and a political
ideal, that would serve the cause of freedom, armd a mere conception of a
government acting in accordance with norms. TheeRafl Law should be structured,
according to Hayek, by the following elements: (ajv should be general, abstract,
and prospective, so that the legislator cannot taabily choose one person to be the
target of its coercion or privilege; (b) law shoulbéd known and be certain, so that
citizens can plan - for Hayek this is one of theimdactors contributing to the
West's prosperity; (c) law should be equally apgli all citizens and government
officials, so the incentive to enact unjust lawscdeases; (d) there should be a
separation between the law-givers and those with gbhwer to apply the law, judges
or administrators, so that rules will not be madghwparticular cases in mind; (e)
there should be a possibility of judicial review tfe administrative discretionary
decisions to correct eventual misapplication of tlaev; (f) legislation and policy
should also be separated, and state coercion biirdged only by legislation, to



prevent the coercion of citizens for individual poses; and (g) there should be a

non exhaustive bill of rights to protect the prieaﬂphereB.

Thus, Hayek’s conception of the Rule of Law emb®désubstantive conception
of law, a strict notion of separation of powers,daan existence of liberal rights to
guarantee the private sphere; being modelled tloeeefo serve as an instrument to
protect private property and a market economy. Thajor problem with this
conception is that the Rule of Law becomes captifa particular political ideal.

In reaction to this and other kinds of substantfeemulations of Rule of Law,
such as the more socially oriented one that resuftem the Delhi Congress of the
International Commission of Jurists, in 1959, Jdsdpaz proposed a more formalist
conception, which would avoid the confusion betwesaveral social or ideological
goals and the intrinsic virtues of the Rule of Lakar him, “if the Rule of Law is the
rule of good law then to explain its nature is toopound a complete social
philosophy. But if so the term lacks any useful ¢tion”.9

For Raz the Rule of Law in a broader sense “medwas people should obey the
law and be ruled by it. But in political and legtleory it has come to be read in a
narrow sense, that the government shall be ruledthey law and subject to it20
Raz’s construction requires that laws should beearstbod as general rules, so they
can effectively guide actions. In this sense lawnist just a fact of power, but it
needs to have a particular form. Raz, however, dossshift to the position espoused
by Hayek that only abstract and general rules canstitute a Rule of Law system.
For Raz, it would be impossible to govern with gealerules only; any concrete
system must be composed of general and particuléesr which in turn should be
consistent with the general ones. To comply witk tbjective of a legal system that
can guide individual action, Raz creates his owst lof Rule of Law principles,
according to which laws should be prospective, gpdear, and relatively stable; and
the making of particular laws should be guided kpen, stable, clear and general
rules.

But these rules will only make sense if there arstitutions responsible for their
consistent implementation, so that law can becomme edfective rule to guide
individual action. Raz’s construction, thereforegequires the existence of an
independent judiciary, because if rules are reasfmmsactions, and the judiciary is
responsible for applying these rules, it would heile to guide one’s action by the
law if the courts would take other reasons into gideration when adjudicating
cases. For the same reason principles of due pspces fair hearings or impartiality
should be contemplated. Rule of Law also requitest ttourts should have the power
to review acts of the other branches of the goveanmto ensure conformity with the
Rule of Law. Courts must be easily accessible smatsto frustrate the Rule of Law.
Lastly, the discretionary powers of crime prevemtiagencies should not be allowed
to pervert the law, in the sense that neither thespcutor nor the police should have
the discretion to allocate its resources to combdime on other bases than those
established by the lawl

From this perspective, the idea of the Rule of Liawa formal concept according
to which legal systems can be measured not fromtstantive point of view, such as



justice or freedom, but by their functionality. Theain function of a legal system is
to serve as a secure guide for human action. Anat ik the first reason why a
formalist concept of Rule of Law, such as the omenfulated by Raz, receives a
broad support from different political perspectivek is extremely valuable for
governments in general to count on an efficientlté® guide human behaviour.
However, being instrumental to distinct politicaknspectives does not mean that
even a formalist concept of Rule of Law is compéilwith all kinds of political
regimes. By favouring predictability, transparencgenerality, impartiality and
granting integrity to the implementation of law,etlidea of Rule of Law becomes the
antithesis to arbitrary powr:‘,~1r.2 So the distinct political perspectives that emleralce
Rule of Law have in common an aversion to the adri use of power; and this is
another explanation why the Rule of Law is embraclked democrats, liberal
equalitarians, neo-liberals or human rights actiwisRegardless of their differences
they are all in favour of curbing arbitrary rulen lan open and pluralist society,
which offers space for competing ideals of publicod, the notion of Rule of Law
becomes a common protection against arbitrary power

There is, however, a less noble explanation fos thioad support for the Rule of
Law that we should be aware of. Since the Rule afvlis a multifaceted concept, if
we take each of its constitutive elements sepayateéy will be extremely valuable
to advance different and some times competing valae interests, such as market
efficiency, equality, human dignity or freedom. Fidwose pushing for market reforms
the idea of a legal system that provides predidtgbiand stability is of the utmost
importance. For democrats, generality, impartialggd transparency are essential,
and for human rights advocates equality of treatmend the integrity of law
enforcement agencies are indispensable. So, whsat laélps to explain the attraction
of such a large audience to the Rule of Law is paetial reading of a multifaceted
concept made by distinct political conceptions. fidfere when we find someone
praising the Rule of Law we have to be cautious ahdck if they are not just being
laudatory to one of its virtues. A virtue that swpts the social goals they want to
advance.

Compliance with the Rule of Law

A significant problem with the kinds of conceptusdtions of Rule of Law outlined
above (both substantive or formalistic) is that yh@o not help us to understand
which are the external (social, economic or pohijcconditions that would favour
the adherence of a legal system to the idea of Rfileaw, so that both state officials
and individuals would comply with the law. Thatwhy Maravall and Przeworski are
so disappointed with the kind of jurists’ lists disssed above, which they regard as
“implausible as a description” and “incomplete as axplanation”.13 So the first
challenge facing us is to try to understand whianditions or mechanisms trigger
compliance with the Rule of Law. Why would any gomment with indisputable
control over the means of coercion submit itselfthe Rule of Law? And why would
any of us comply with the law? Let's start by thesf question.



Why would a ruler comply with the law?

According to Holmes, Machiavelli's main thesis ohig issue is “that governments
are driven to make their own behaviour predictalibe the sake of cooperation.
Governments tend to behave as if they were ‘boulmg’law, rather than using law
unpredictably as a stick to discipline subject plkaions [...] because they have

specific goals that require a high degree of voargtcooperation [...]”1.4 So law
will be used parsimoniously by the ruler to gainoperation from specific groups
within society, which the ruler would not have witlt showing some respect for
their interests. As the ruler needs more supporrengroups will be included under
the wings of law, and in exchange for their suppttwty will benefit from predictable
treatment by the ruler.

Liberalism and democracy demand the expansion deRui Law to new legally
entitled individuals. Indeed, this is how the Rué Law evolved from the Middle
Ages, by slowly extending privileges to differentogips. The Magna Carta is perhaps
the first symbol of this process of expansion ofdtentitlements that has culminated
in the International Bill of Rights in the twentlketcentury and in the rights charters
of contemporary constitutional democracies.

Distribution of rights, which empowers people, iBetefore a key device to
obtain cooperation. T.H. Marshal, in his class@ass, Citizenship and Social
Development(1969),15 gives a clear description of the evolution of zé&nship,
through the inclusion of people under the wingslaf, in western countries. It has
been through political struggle that new groupsiaeh legal status through civil,
political, social and economic rights, acquiringffdrent levels of inclusion on the
Rule of Law, in return for their cooperation. Soeevif we cannot confound Rule of
Law with citizen rights, it is very difficult histically to dissociate the expansions of
citizenship from the extension of the Rule of La@enerality of law and impartial
implementation of the law, as internal virtues oRale of Law system, are directly
associated with the notion of equality before thewlobtained by expansion of
citizenship.16

In contemporary democratic regimes, where legitiglaooperation is dependent
on high levels of inclusion, rights tend to be distited more generously. However
even a democratic regime does not need cooperatiom every group on equal
terms, so it has no incentive to treat everyoneadlyuunder the law all the time.
More than that, since groups hold disproportionakial, economic and political
resources in society, the cost of their cooperatioh also be disproportional, which
means that law and its implementation will be shjpre terms of different clusters of
privileges.

This means that any approximation to the idea ofeRaf Law depends not just
on the expansion of rights on paper, but also, pedhaps more critically, on how
consistently these rights are implemented by thdestAnd here is the paradox faced
by several democratic regimes with high levels otial inequality. Although equal
rights are recognized in the books, as a symbolieasure to obtain cooperation,
governments do not feel constrained to comply wible obligations correlated to



these rights on equal terms for all society membeénsd since the costs of claiming
the implementation of rights through the Rule ofw.aystem are disproportionably
larger for some members of society than for othdtsle of Law becomes a partial
good, favouring mostly those who have power antdueses to take advantage of it.
In other words, the formal equality provided by thenguage of rights does not
convert into equal access to the Rule of Law or amjal implementation of laws and
rights.17 So it is possible to have rights, but not suffitieesources to claim their
implementation. Therefore it is more appropriatethink of a Rule of Law not in
terms of existence or non-existence, but in termfs levels of inclusiveness.
Democratic process can expand Rule of Law. But eirerdemocratic regimes, in
societies with extreme levels of inequality, whepzople and groups possess
disproportional resources and power, the Rule ofvltands to be less able to protect
the poor and to make the powerful accountable ®Ildw.

However, the control of state power and its submmissto the law is not just a
consequence of how power is socially distributed.nhodern societies, institutions
are created to shape behaviour, through numeroumdoof incentives. Institutions
can also be disposed to check each other. As peedelty Madison: when ambition is
disposed to restrain ambition, the possibility adving government under control
increasest8 Foundational moments then become very importanheW competing
social powers are not sufficiently strong to overmm each other, they tend to
compromise in the creation of political structunegh fragmented powers. The least
empowered groups can benefit from the result ofsehelite struggles. This is the
basic logic that informs modern constitutionalism.

However, the Rule of Law aims at more than havirmyeynment under legal or
constitutional control. It also intends to guidedimidual behaviour and social
interaction. Therefore it is also necessary to explwhy people would comply with
the law. What are the reasons that we all take Btoount when complying with the
law?

Why would people comply with the law?

Cognitive reasonsThe first set of reasons for individual complignwith the law is
certainly cognitive, and concerns our ability todemstand the basic concepts of law,
like the notions of rules and rights. Without sublsic cultural assumptions we
cannot think about the possibility of respecting tlkaw. This is not a trivial matter.
In many societies the concept that people are erdlowith equal rights, and that the
law should be impartially enforced, is often comirato day-to-day experience.
Existing privileges, class and hierarchical entitlents are entrenched in different
cultural systems, making the experience of genéyadif law unobservable. Besides
understanding the structural function of basic legancepts, it is important that
people have an understanding of the basic rules gbaern their own societies, and
of their own obligations and rights. In societiestlwlarge concentration of poverty,
and illiteracy, this condition is hardly ever acheal 19
Instrumental reasonsThe second set of reasons for complying with Ehde of

Law is linked to our ability to think instrumentgll to calculate risks and potential



benefits in the actions we intend to perform. Peopéspect the law and rights of
others to obtain rewards or escape punishment. fitald narrow instrumental view,
respect for the law is reinforced if disrespectiitgis clearly damaging to one’s
pocket, freedom, image, physical well being or griey, and if respecting it is
likewise beneficial for the same reasons. To hameirsstrumental value, respecting
the Rule of Law must make one better off. Throudtistinstrumental reasoning,
individuals seek to maximize social and economidityt Two instrumental reasons
bear discussion in this context — fear of state rcon and mutual advantage
reciprocity.

To the extent that people fear and expect punishnognreward from the state
they tend to respect the Rule of Law. This couldda¢led the Hobbesian argument.
State coercion can be an effective instrument foe tRule of Law in some
circumstances and is also a necessary conditioralex some degree of antisocial
behavior will always exist that cannot be otherwisentrolled. So impunity caused
by state inefficiency, corruption or selectivityojgardizes the ability of the threat of
coercion as a means of obtaining compliance. ltusthdbe also taken into account
that the state, in many circumstances, has to leqked by individuals before it
exercises coercion. People must often file compkimbring lawsuits, or just inform
the police about certain unlawful facts in order the state to take action. So lack of
resources or distrust of authorities can have amgrimpact on the mobilization of
state power, allowing those who do not comply wille law to act with impunity.

It would be untenable for any society to bear thestcof the level of state
coercion needed to ensure compliance with all leggahdards. Imagine, for instance,
if the threat of a fine or prison were the only sea people did not run red lights or
commit a crime. The experience of totalitarian ssashows that to achieve obedience
by surveillance is both immensely expensive andneifethe costs could be borne,
absolutely undesirable.

Instrumental reasons for compliance with the lawsld therefore extend beyond
the state coercion framework. People are part otiao spheres, groups and
communities that shape and determine their acthsience a second instrumental
reason for respecting the law is an expectation reprisal or benefit from a
community or a social sphere to which one belongscioculates in. Deceit in the
market or in marriage can have serious consequenCexdibility is a major asset in
any group. Losing it by breaking the law could dajaaone’s position, curtailing
one’s capacity to engage in new voluntary relatitips with other members of that
social sphere. That is why people usually act iccadance with the law even in the
absence of state authori?yl.

In a mutually advantageous relationship, the goldele is that | do not do to
others what | would not like them to do to me. Nbeéing a substantive moral
principle it neither affirms nor denies the existenof a deeper moral framework.
Mutually advantageous relationships, however, cafphto obtain compliance with
the law, but also in fragile terms. Starting fromse&ucture of mutual advantage, in
circumstances of disparity of power, individualsveaan incentive to cheat: what is
in my interest is that everybody else cooperated ardefect?2 Peer pressure can
also be problematic, because the social environnoamt be infused by a culture of



non-compliance, or worse, the internal culture dfedience challenges the Rule of
Law, as in the case of the mafia and other formsoojanized crime enterprises.
Consequently, instrumental reasons represented dmrcéon or mutual advantage
(self-interested) arrangements cannot fully explainy people would comply with
the law. However important, they are insufficierst @ complete explanation.

Moral reasons Morality has been neglected by most recent aredysf the
efficacy of the law, especially those advanced bynfalist legal thinkers or rational

choice researcherd3 In this sense, Lon Fuller’s claim that moral remipity is a

fundamental element for the existence of a legakteym becomes particularly
interesting.24 The establishment of the Rule of Law would be ddesably easier in

those societies in which individuals value othersl aheir rights to the same extent
that they value themselves. These rights, equaisgributed, are not a present from
heaven, but a social construction; a decision magethe community to value
individuals on equal terms, and to ground the elcof power on these basic

rights.25 This means that collective decisions are only &dfi they derive from the
will of autonomous individuals, and if they respettte sphere of human dignity
delineated by these same righ?t@

This is a system governed by rules, in which eaitlzen is given the status of a
right holder, granted a sphere of protection aseespn in contact with other citizens
and the state, the latter being also subject torgmprocity principle. In this sense,
the self-restraint that implies respect for thehtig of others is the fundamental basis
for the generalization of expectations that leadstlie establishment of the Rule of
Law. As these expectations of respect for everyeméghts become generalized, the
establishment of an authentic Rule of Law also mes possible.

One can argue, however, that reciprocity always aastilitarian origin, that is,
my respect for others does not arise from the fiat | ascribe them some value
(Kantian reciprocity), but from the fact that we ieaentered into a non-aggression

pact that serves our interests (Hobbesian recipy@.&7 As | have argued above there
is a difference between moral reciprocity basedtlh@ notion of human dignity and
mutual advantage reciprocity, based on strategitcudation. Going back to the
traffic light example, according to the moral natiof reciprocity, | would stop my
car because | firmly believe that other driversp@destrians have the same right that
| have to cross the junction, therefore | have arekated obligation to stop. In a
community bound by moral reciprocity, based on tgghlaw would be easier to
implement. It goes without saying how difficult is to obtain or build moral
reciprocity in a modern and consumer oriented socieharacterized by profound
social and economical disparities among its members

The idea of morality, however, could be more formas in contractual authors
like Rousseau. In this case, the moral justificatifor compliance with the law does
not derive from the fact that a given legal systésnin harmony with a pre-
established set of values entrenched by rights. @laance is due to the fact that
citizens, themselves, under a special fair proceduyproduced the laws regulating
social relationships and the public sphere. Therrfass of the procedure would
guarantee that maximization of self-interest wileé meutralised, so people could



deliberate in terms of public good, which createmaral obligation on all citizens to

accept those resul&d If we follow Rousseau’s Rule of Law theory heregtronly
must procedures be fair, but also the outcome shdl delivered through a specific
means to secure impartiality. That is: general laWss likewise important to stress
that procedural justice is not limited to procesgbdst lead to the enactment of
general laws, which would be accepted by all papaats in the political process, but
also on how these laws are implemented by the stagain following Rousseau, one
of the major causes of the decline of democracyhes distortion of the enforcement
of general laws by magistrates that tend to advathedr own private interests to the
detriment of the general will expressed by the B%.So the fairness of
implementation of laws is as important as the faga of the production of laws. If
the enforcement is not carried out with impartiglitin accordance with the due
process standards set forth by the law itself, Rhede of Law will lose its authority,
and consequently people will not take it as an atakle guide to their action?

To summarize the argument advanced in this sectimdividual compliance with
the law is supported by three major sets of reasarognitive, instrumental and
moral. As | have tried to argue, all these reasans important in explaining why
individuals (citizens and officials) act in accordt® with the Rule of Law, even
though the weight of each reason will vary in comidty with the nature of the
action, the actors involved, the circumstancesthar social spheres where the actions
are taking place. For the purpose of this essag,nfajor question to be addressed is
how social and economic inequality negatively afteall of these mechanisms.

In the following section, | will argue that inequil obliterates the
comprehension and knowledge of basic legal congefitsubverts enforcement of
laws and use of coercion; and finally it acts agdithe construction of reciprocity,
both on moral or mutual advantage terms. Bearingnind the three bases for Rule of
Law discussed above, | will try to demonstrate ththe Brazilian legal system,
although for the most part in conformity with theements that make a legal system a
Rule of Law, does not achieve impartiality or eveangruency. Via the Brazilian
case | will try to demonstrate that a minimum lewdlsocial and economic equality
among individuals is crucial to the establishmeftrelationships of reciprocity and
the existence of a Rule of Law system.

Inequality and the Rule of Law

In 1988 Brazil adopted a new constitution, after rmothan two decades of an
authoritarian regime. In reaction to the experierafearbitrary rule and a past of
social injustice and inequality, the new constitutiwas forged under the principles
of Rule of Law, democracy and human rights. Itsl lif rights guarantees civil,
political, social and economic rights, includingetmights of vulnerable groups such
as Indians, the elderly and children. These righ¢seive special protection, and
cannot be abolished even by constitutional amendmeBrazil today is part of the
main international human rights conventions, whibhve a direct effect on the



Brazilian legal system. Therefore all the substaatand procedural guarantees of the
International Bill of Rights are part of the Braizah legal system.

According to the Brazilian Constitution, the law tlse only instrument that can
impose legal obligations on individuals, laws beiognsidered those normative acts
enacted by Congress procedurally and substantivaly accordance with the
constitution. Every person is “equal before the lawithout any distinction. Laws
should be prospective, entering into force onlyeaftheir publication; retroactive
laws are just admitted if they benefit individualBhere are no secret laws. In case of
emergency the president can enact provisional messthat have to be approved by
Congress to become law, within a period of sixtyystaotherwise they lose their
efficacy since enactmentln sum, although many Brazilian laws would not pass
Hayek’'s test of generality, since many of them havepecific and individualized
purpose, as do many laws enacted in any post-libssaiety, they certainly would be
acceptable according to Raz’'s formulation about ¢becept of law, where particular
rules are admissible if they are consistent witmeral rules. | also believe that
Brazilian laws can in general be considered underdable, not contradictory and
reasonably stable.

In relation to the institutions responsible for thmplementation of law, the
Brazilian legal system could also formally be calesied to be in accordance with
Raz’s requirements. The constitution embodies ateaysof separation of powers,
differentiating between those with the responsilyilio create and to apply the law.
As in many contemporary systems the separationafgrs is not as sharp as in the
Montesquieu model; the executive has powers to l@gy and to make administrative
adjudication in particular areas. The judiciary #h®l extensive power to review
legislation and administrative acts that conflicithwthe constitution. The legislature
has more power than to simply enact general andrabs laws; it can control the
executive and investigate malpractice. But certaithlis flexible notion of separation
of powers is no looser than the one admitted by ynather democracies.

Although on paper this institutional setting seetnsconform to Raz’'s Rule of
Law model, the Brazilian legal system suffers fransevere lack of congruency
between the laws enacted and the behaviour of iddiads or state officials.

There is today a growing awareness that law - dgtts - still play a very minor
role in determining individual or official behaviou According to the 2005
Latinobarometro Report, there is a large amountdidtrust in the capacity of the
state to impartially implement its legislation andpre problematically, only 21% of
Brazilians respect the laws themselv%]sAccording to Guillermo O’Donnell most
countries in Latin America were not able to condalie a Rule of Law system after
transition to democracy. He argues that extremeayuaity throughout the region is
one of the major obstacles to an impartial impleta¢ion of the Rule of Law. Brazil,
as one of the most unequal countries in the comtineould be characterized as an

Unrule of Lawsystem instead of a law empi?@.

Democratisation and liberalization were not suféict to overcome entrenched
obstacles to the implementation of the Rule of Lamv Brazil. The failure to
significantly improve the distribution of resourcesid break the very hierarchical
Brazilian social fabric have kept law from perfomgi its role as reason for actions



for several sectors of Brazilian society. Brazihstls as the 18 largest economy in
the world, according to recent revaluation of Bt Gross Domestic Product.
However it holds one of the worst records in teraiswealth distribution (0,584 gini
index). According to IPEA, a research institutekéd to the Ministry of Planning, 49
million people are poor in Brazil, and 18.7 millicare in a condition of extreme
poverty. In the last decade the richest 1% of tlopylation shared almost the same
wealth as the poorest 50%. These, among many ofhdicators of the gross
inequalities within Brazilian society, have a stgoeffect on the impartiality required
from institutions responsible for implementing thew in the country. As in many
countries with this configuration, the Braziliarnas¢ is usually sweet to the powerful,
insensible to the excluded, and harsh to those whallenge the hierarchical stability
of society.

Invisibility, demonization and immunity

The central claim advanced here is that social @aoadnomic exclusion, deriving from
extreme and persistent levels of inequality, cauisesgsibility of the extreme poor,
demonizationof those who challenge the system, amdmunity of the privileged,
obliterating legal impartiality. In synthesis, e&tne and persistent social and
economic inequality provokes the erosion of RuleLafv’s integrity. Law and rights
under such circumstances can often appear as a@,fam issue of power for those
who are among the lucky few negotiating the termssthose excluded.

Invisibility means here that the human suffering of certainmsags of society
does not cause a moral or political reaction frdme tmost advantaged and does not
trigger an adequate legal response from state iaffsic The lost of human lives or
offence to human dignity of poor people, althougkported and extensively
acknowledged, is invisible in the sense that it lo®t result in a political and legal
reaction or encourage social change.

Besides misery itself, and all its deplorable camsences in terms of rights
violations, one of the most dramatic expressionsimfisibility in Brazil is the
extremely high rates of homicides that victimizeegominantly poor populations. As
the World Health Organization presented in its leesgport on violence, Latin America
holds the worst record in terms of homicide ratesthe planet. Brazil, one of the
most violent countries in the region, accumulatedren than 800,000 deaths by
intentional homicide in the last two decad®®.More people become victims of

homicide every year in Brazil than in the Iraq watt It is important to say that the
vast majority of those killed are poor, uneducatgdung black men who used to live
in the Brazilian social peripher§.5 As cautiously demonstrated by Fajnzylber,
Lederman and Loayzﬁf,3 there is a robust causal relation between inedquadind
violent crime rates across countries.

When added to other crime rates, and the fact thahty poor neighbourhoods in
large cities are controlled by organized crime wttte complicity of state officials,
these figures send the message that law is not whkerve as a reason for action in
some environments, and most of all, that legal ¢taiats, such as the criminal legal



system, are insufficient to protect vulnerable grsuwithin society. Obscene levels
of impunity, besides allowing human losses among thoor not to receive an

appropriate response from the legal system, readothe perverse notion that these
lives are not valuable. This vicious circle of edded levels of violent criminality and

impunity brutalizes interpersonal relationships améduces our capacity of

compassion and solidarity.

But if invisibility can be accepted in traditionasocieties it becomes a
troublesome trend in a democratized regime and gores-oriented context. For some
of those who have not experienced being treatedh wiqual concern and respect by
those responsible to implement the law and by sgcie general, there is no reason
to act in accordance with the law. In other worf®, those raised under invisibility
in non-traditional societies there are less moralimstrumental reasons to comply
with the law. In challenging invisibility throughielent means these individuals start
to be perceived as a dangerous class, to which nodeption of the law should be
granted.

Demonizationtherefore is a process by which society decondsrube human
image of its enemies, which from now on will notséeve to be included under the
realm of law. As in the famous phrase of Grahan &bl they became part of the
“torturable classes”. Any attempt to eliminate arflict harm to the demonized is
socially legitimized and legally immune.

To understanddemonizationwe turn our attention to gross human rights
violations. The persistence of the arbitrary usefofce by state officials, or other
armed groups with official complicity, againstemonizedpeople like suspects,
ordinary criminals, inmates, and even members daiaglomovements is well recorded
every year by local and international human rightganizations. The press database
of the Centre for the Studies of Violence of theilhrsity of Sdo Paulo, registered
more than six thousand cases of arbitrary use tifaleforce by the Brazilian police

from 1980 to 2000. Each of these cases resulteat ileast one death’

According to the Human Rights Watch 2006 Reportglfpe violence — including
excessive use of force, extra judicial executionsrture and other forms of ill-
treatment — persists as one of Brazil’'s most intadte human rights problem§”5.3 In
2006, the police, just in the state of Rio de Jamekilled more than one thousand
people.

Torture remains a common practice both in policeseistigations and as a
disciplinary method used in the prison system amguivenile detention facilities. As
reported by the former United Nations Special Répoon Torture, Sir Nigel Rodley:

Torture and similar ill-treatment are meted out anwidespread and systematic
basis in most of the parts of the country visitgdthbe Special Rapporteur [...] It
does not happen to all or everywhere; mainly it paps to poor, black common
criminals involved in petty crimes or small-scalerud distribution. [...]

Conditions of detention in many places are, as ddhd advertised by the
authorities themselves, subhuman [...] The SpeBapporteur feels constrained
to note the intolerable assault on the senses heoentered in many of the
places of detention, especially police lock-upsvigited. The problem was not



mitigated by the fact that the authorities wereesftaware and warned him of the
conditions he would discover. He could only symjzg¢hwith the common
statement he heard from those herded inside, toetfiect that ‘they treat us like

animals and they expect us to behave like humandseivhen we get oud?

Rodley captured in this sentence the essencdenionization Human beings treated
like animals have no reason to behave lawfulDemonization besides being a
violation of the law in itself, creates an autonamsocspiral of violence and barbarous
behaviour on the part of individuals against eatheo, and that helps to explain not
just outrageous homicide rates, but also the exéremuelty of some manifestations
of criminality.

Immunity before the law, for those who occupy an extremglivileged position
in society, is the third consequence of extremeqiredity to be mentioned here. In a
very hierarchical and unequal society the rich gmdverful, or those acting on their
behalf, view themselves as being above the law anmchuneto obligations derived
from other people’s rights. The idea of immunitynche understood by focusing on
the impunity of human rights violators or of thosesolved in corruption, being the
powerful or the rich.

Impunity of human rights violators is endemic inail, as reported by major
human rights organizations, and also recognizedfdderal authorities. Cases like
Vigario Geral in 1993, Candelaria, 1993, Corumbial®95, Eldorado de Carajas,
1996, Catelinho, 2002, or the police reaction toCP@&ttacks in 2006, resulted in
hundreds of victims of extra-judicial killings, wibut any major attempt to bring
state officials to face their responsibilities. Bpérhaps the most notorious case of
impunity of a gross human rights violation was thequittal of Colonel Ubiratan
Guimardes, by the Sdo Paulo State Supreme Cour2Q0b. Ubiratan Guimardes was
in charge of the police operation that resultedhp death of one hundred and eleven
inmates, as a consequence of a prison riot, in 19dfer thirteen years no one was
found guilty for the “Carandiru Massacre”. The Staovernor and the Secretary of
Security at that time were not even investigated fbeir involvement in this
incident, sending a clear sign that demonized peogte not included under the
protection of law.

Immunity is also a pattern for those involved inragtion. Even though Brazil
received an overall moderate rating in the Globmtdegrity Index, published every
year by Transparency International - it was rankednumber sixty-two among the
nations analysed - the unmet challenge of impariraplementation of the laws
cannot be ignored. In the last two decades thereehl@een hundreds of scandals
involving politicians, businesses, and members bt tjudiciary. The enormous
majority end in impunity for those involved. In thast ten years, from the twenty-six
cases of corruption involving members of the How$eRepresentatives that arrived
at the Supreme Court, no one was found guilty. Wistexact moment the majority of
Supreme Court justices declared unconstitutional dnti-corruption law that allowed
politicians and other public officials to be triday first instance judgeQ.O If this
decision is sustained by the Court plenary it igirmated that more than fourteen
thousand legal charges against officials aroundddentry will be summarily closed,



amplifying the perception that the law does not lgpm the powerful in the same

way that it is enforced against the disenfranchi¢éd

Disproportional distribution of resources among iiduals and groups within
society subverts institutions, including the workf ®#hose agencies with the
responsibility to implement the law. An analysis thfe Brazilian penitentiary census
shows that only the poor and uneducated are sedette the Brazilian criminal
system to be incarcerated. That is the conclusidnGbaeser, Scheinkman and
Shleifer, after an econometric analysis of the iwgtpaf inequality on institutions of
justice: “inequality [...] enables the rich to swt political, regulatory, and legal
institutions of society for their own benefit. If person is sufficiently richer than
another, and the courts are corruptible, then ggal system will favour the rich, not
the just. Likewise, if political and regulatory itiutions can be moved by wealth and
influence, they will favour the established, notettefficient”42 As stated by
experience of the Brazilian Deputy General Fedekttbrney, “corruption is a direct

consequence of the perverse concentration of incom@razil”.43 The conclusion is
that impunity, although a general phenomena in Braz more prominent for the
privileged ones.

The erosion of law’s authority

As the Brazilian experience shows, extreme levdisacial and economic inequality
that polarize the poor on one side and the affluentthe other create a severe
obstacle to the integrity of the Rule of Law. Bynfenting gross power disparities
within societies, inequality places the poor iniaatlvantaged position, in which they
are socially marginalized in the eyes of those ibedter situation as well as in the
eyes of state officials, who are captive to theereists of those who have more power
in society. This creates a hierarchical society,emhsecond-rate individuals cannot
achieve a real status of full citizenship and ap¢ fully recognized as right holders
(even though they may formally be so). Discrimiroeatj in this sense, tends to loosen
the reciprocity bonds within the community, softegithe feeling of moral obligation
by the powerful towards those who are excluded. ©ttrey cease to be perceived as
valuable subjects, it doesn’t take much to deprihem of the set of rights that
protects other citizens. Therefore, one can haraéhieve reciprocity in a society
where major hierarchies and inequalities among vitlials exist. Consequently, the
law will hardly be effective as an instrument ofcéal organization and pacification.

The same rationale may be applied to the effecsaf-interested reciprocity in
the construction of a peaceful social order. If tleeiprocal interests of agents in the
exchange relations that make possible the produacéind circulation of wealth within
a community are not satisfied, the underprivilegagents will hardly have reasons to
behave according to the rules of a game that syatemlly harms their interests.
From the other side, the privileged feel that theseno social constraint on the
maximization of their interests. This situationmlnates incentives on both poles for
compliance with the rules and respect for rightstiwe sphere of the interpersonal
relations.



Deprived of social and economic status, the inJisilindividuals start to be
socialized in a way that leads them to place thdwesein a position of inferiority
vis-a-vis the immune individuals and to accept #rbitrariness of public authorities.
They cease to expect that their rights will be msed by others or by the
institutions with the responsibility to implemenhda law. Those who react to this
degrading position become a threat and are treatedtnemies. At the same time,
immune individuals do not consider themselves botmdaespect those they consider
inferior or enemies. The same applies to co-optedharities. In this situation, a
large number of people are below the law while augr of privileged individuals is
beyond the control of the state. In this mannerg ®tate, which was supposedly
responsible for the application of formal mechanssof social control, pursuant to
the law and by its means of coercion, begins torodpce socially generalized
standards. The result is that the state is negligeith the invisible, violent and
arbitrary towards the moral outcasts, and docile &mendly towards the privileged
that place themselves above the law. So even though may have a legal system
that complies with the several “excellences” rethte the formality of law, the lack
of a minimum of social and economic equality wilhhibit reciprocity, thereby
subverting the Rule of Law.

Conclusion

The conclusion that long and persistent inequaligars social bonds, causing
invisibility, demonization and immunity, and impaicompliance with Rule of Law
standards, should not mean that the idea of RulelLafv is futile in these
environments. In new democratic regimes, such aszBrand many other developing
countries, constitutions tend to be reactive toastpof authoritarianism and major
social injustices, and in search of legitimisatidho gain cooperation). New
constitutions normally bring a generous bill of hig that recognize civil, political,
and also a large range of social rights. They alsoognize the major institutional
elements of Rule of Law and representative demogcr&ore than that, these post-
authoritarian constitutions create new institutiptike ombudsmen, public defenders,
human rights commissions and prosecutors officentonitor compliance with the
Rule of Law and to protect the constitutional righaf individuals and vulnerable
groups.

This reconfiguration of legal systems around theeleping world has also been
a consequence of civil society pressures. Forgetdinduthe struggle against arbitrary
rule and strengthened throughout democratisatianil cociety organizations are a
key player in denouncing abuses, making governmemtsre accountable, and
providing alternative polices to alleviate majorcéal problems. Just as an example,
the number of non-profit organizations in Brazilshaore than doubled in recent
decades. From the two hundred and seventy thousdawid society organizations
legally established in the country, almost oneHi#tre dedicated to the “development
and protection of rights4.4 The question, therefore, is how these new playams
using their institutional or social power to chalte formal Rule of Law systems to



become more impartial, overcoming their inability apply the law in equal terms to
all its citizens.

It would be naive to attribute to legal systems tepacity to produce their own
efficacy, but it would be also equivocal to disregjahe potentialities of new actors
to promote social change through the employmentegfl strategies. Even a fragile
legal system can provide mechanisms that duly usdtl enhance impartiality and
equal recognition of legal subjects. Public intdrédaw, human rights advocacy,
strategic litigation, pro bono and public defendéiaes can mobilize legal resources
in favour of less empowered interests or againseroxepresented interests. This
move from within the legal system to empower theaweprotect the demonised, and
destabilize entrenched privileges, should not bewdad, however, as a new panacea,
but only as part of a larger effort to construct rmaeciprocal societies, where the
Rule of Law would have better conditions to flourisThis alternative is based on the
presumption that the legal system occupies a spentarmediary position between
politics and society. Being a product of socialattbns and political decisions, legal
systems are also a vector for these relations axadsiions. Law does not only mirror
the distribution of power within society. Modernglal systems are constituted by
entrenched privileges of the powerful, but alsofayr rules and procedures aimed at
obtaining legitimacy and cooperation.

Therefore the question for those social and insiomial agents concerned with
inequality from a Rule of Law perspective is howrmbilize the “inner morality of
law”, as termed by Fuller, to reduce invisibilitdemonization and immunity. How
can the legal system enhance the position of thelse are below the law, breach the
comfort of those above the law, and recover thealty of those who are against the
law?

Lawyers and judges cannot do much to change sogiatfact they are normally
interested in reinforcing thestatus quo But they can have some impact when
challenged by other social actors. As the recenpegience of many extremely
unequal countries like India, South Africa, Brazanr Colombia shows, the legal
community in general and courts in particular can, some circumstances, be
responsive to the demands of the poor when they seeress through the legal

system45 Therefore any attempt to make use of the law tpriove the Rule of Law
itself presupposes that there is political and abonobilization backing it. Owing to
some formal egalitarian characteristics of the Ruwle Law, as discussed above,
interests that would be squashed in a pure politex@na can gain some status in a
more legally infused environment. Although legalsirnutions are also extremely
vulnerable to subversion by the powerful, they @entually produce short circuits
in the political system. In translating a socialntend into a legal demand we move
from a pure power competition to a process whereigiens must be justified in legal
terms. And the need for legal justification redudbds space for pure discretion. In
these circumstances the legal system can give pubibility, in terms of rights
recognition, to those who are disregarded by théitipal system and by society
itself. In the same direction, generality of lawahnsparency or congruency claimed
by the idea of Rule of Law can trap the privilegddinging them back to the realm
of law.



It is important to re-emphasise, however, that tkisd of legal social activism
should be viewed only as a piece of a much largdresne of initiatives to promote a
society where everyone is treated with equal concard respect.
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