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ABSTRACT

In Colombia, the judicialization of politics hasasned greater proportions than in many other
Third World countries where judicial prominence basome mainstream. What can have
prompted the development of this phenomenon? Véhtt impact on the democratization of
Colombian society? What are the demaocratic menitisthe risks of judicialization? Besides
attempting to provide answers to these questioaspl propose to analyze the Colombian case,
through illustrative examples and a theoreticatulsion on the evolution of the phenomenon.
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Over the past two decades, the Colombian judicidtem has not only undergone
profound changes, it has also secured a firm folwthim the political arena. The
decisions of the courts have, in many cases, hadbdée repercussions on the overall
evolution of the country. Colombia therefore has tneissed a significant
judicialization of certain aspects of politics oviris period.

Obviously, a central justice system and a certamoant of judicialization of
politics are not exclusive to Colombia, since, fohost of different reasons, judicial
prominence has become mainstream in nhumerous cimashtdeveloped and developing
alike.l Nevertheless, judicialization of politics in Colbia appears to have assumed
greater proportions than in other countries andrefiore, it could prove interesting
to study the dynamics of this phenomenon and, mgpecifically, its democratic
merits, but also the risks it poses.

| propose, then, in this paper, to analyze the gialization of politics in
Colombia. | shall begin by presenting some illusiva examples and then take a



theoretical look at its evolution, in an attemptitdentify its driving forces, as well as
its merits and risks for the consolidation of owgngdocracies.

The cases: some significant examples of the judicialization of Colombian politics

| understand very explicitly the term “judicializan of politics” to mean the fact
that certain matters that were traditionally dedidséhrough political channels, and
that were considered belonging to political demagra begin to be decided
increasingly more so by judges, or at least becdaremore dependent on judicial
decisions, meaning that, in turn, many social astbegin to formulate their demands
in legal and judicial terms. Obviously, this defimin is purely descriptive and
merely represents a shift in the traditional boumés between the judicial and
political systems in democratic societies, insofs the procedural steps and the
decision-making for certain matters have been tfamed from the political to the
judicial arena, with the legal dimensions of soca&ltion and public policy acquiring
more clout? Another question is whether or not the judiciatiba of politics is
desirable democratically, a subject of ongoing debia recent years, and one that |
shall attempt to provide some answers for in thaper.

This being the case, Colombia has, over the past dwcades, witnessed some
important forms of judicialization of politics inumerous fields, but perhaps the
most significant have been the following: (a) theuggle against political corruption
and for the overhaul of political practices; (b)rtailing the abuse of government
authority, in particular the “state of emergencydr what in Colombia is called a
“state of exception”; (c) protecting minority grosipand individual autonomy; (d)
protecting stigmatized populations or those in attans of manifest weakness and,
last but by no means least, (e) the managementcoh@mic policy, in virtue of the
judicial protection of social rights. | shall nowribfly describe each of these
elements of judicialization of Colombian politics.

Judges and the struggle against political corruption and for the overhaul of
political practices

Over the past decade, the Colombian judicial syshexs played an important role in
the drive to reform political customs, in an attemp curb political clientelism and
corruption. Two examples are particularly illustragt: first, the role of the judges
during the crisis of President Ernesto Samper (198)% who was the subject of a
Congressional inquiry into charges that he had kimghy accepted money from a
drug cartel for his election campaign. In this ¢sisrepresentatives from the
judiciary, through their declarations and decisionqdayed a central role in the
political landscape. It was a political crisis, bwlso one that was highly
judicialized3

The second example concerns the process of “losnwedstiture”, or removal
from public office, decreed by the Council of Stafeo understand this process, we
need to bear in mind that the Constitution of 1%¥&kigned significant powers to the



judiciary to correct political misconduct and coption, enshrining this “loss of
investiture” into law. The sanction amounts to aolipical death”, since whoever
receives it can never again occupy the positiorafelected official. The process is
judicial in nature and decided by the high tribufiat administrative and disciplinary
issues (the Council of State) against members ohgZess who commit certain
offenses, namely peddling influence, conflicts oftarest or even being absent in
more than six plenary sessions in which legislatinés are voted. Between 1991 and
2003, the Council of State issued some 350 indicttmdor loss of investiture, and in
42 cases congressmen actually lost their séats.

These examples illustrate the sizable influencet fludicial decisions have had
on the attempts to reform political customs in Culua.

Judicial review of legal and political emergency powers

For many decades, Colombia possessed a very distendemocracy, since while it
did not succumb to military dictatorship like mamyher countries in the region, it
never managed to consolidate a true democracy. ©hethe reasons for this
restricted, or “exceptional” democracy, as some lgstsz have labeled it, was the
consistent use of the “state of siege” and the ttstaf exception” (or “state of
emergency”), which give the president extraordinappwers, by consecutive
governments. As a result, from the temporary cleswf Congress during the
administration of Ospina Pérez (1946-1950), in Nmober 1949, until the
promulgation of the Constitution of 1991, Colomhi@as in an almost permanent state
of emergency, since for these 42 years, 35 weratspeder a state of siege.

After the adoption of the Constitution of 1991, tBenstitutional Court decided
to exercise a far stricter judicial review of thepewers by the government. In
particular, it began to exercise a “material” caritiof presidential declarations of
emergency, meaning that the Court analyzed whettvemot a crisis was severe
enough to justify the president assuming emergerpowers. Previously, the
evaluation was considered a political question, asdsuch it was the job of the
president alone to determine whether or not ecomomirmoil or public order
disturbances justified declaring a state of emeryeror its part, the Supreme Court,
which was responsible for determining constitutibhaprior to the Constitution of
1991, considered that this decision was not subjecjudicial review and, as such,
should only be submitted to the political review ﬁongressE? However, the
Constitutional Court determined, from its very firdecisions in 1992 until its latest
rulings in 2003, that although the government shloehjoy a degree of discretion to
identify whether or not a crisis exists and whethmr not to declare a state of
emergency, its decisions are subject not only #® pblitical control of Congress, but
also to judicial review. This doctrine, thereforeas implied a judicialization of the
control for declaring states of emergency; consedqle of the twelve such
declarations, of either internal disturbance onestaf emergency, made between 1992
and 2002, the Constitutional Court fully ratifiedvé, fully annulled three and
partially ratified four® The practical and political impact of this intentéon by the
Constitutional Court appears to be fairly significa at least according to the



following indicator: the amount of time spent by I6Gmbians in states of emergency
fell from 80% in the 1980s to less then 20% afthe tintroduction of this judicial
review in the 1990s.

Protection of personal autonomy and of ethnic and cultural minorities

Despite the existence of a constitutional review @olombia since 1910, the
definition and scope of the rights of the persord af minority groups was usually
considered a political matter to be addressed atdl@ished by lawmakers. There are
two factors that appear to have influenced thistseant: on the one hand, the
previous Constitution, in effect since 1886 but lwimportant amendments in 1910
and 1936, had a relatively limited bill of rightand, on the other hand, the Supreme
Court, which was responsible for determining consdibnality between 1910 and
1991, saw its role as “organicistic” and “jurisdi@hal”’. That is, the court understood
that its responsibility was not so much to definee tscope of these rights, but
essentially to assure that the “allocation of jditdions” between the different
“organs of the State” established in the Constidntiwas respected. The result was
that the jurisprudence of the Supreme Court duriigs period on matters of
constitutional rights was both insufficient and extnely timid.

In contrast, after the promulgation of the Constibm of 1991, which boasts a
broad bill of rights, and after the Constitution@burt began operating in 1992, the
situation changed dramatically, both quantitativalyd qualitatively. First of all, the
number of rulings focusing on the definition of tlkezope of fundamental rights
increased significantly. And this led the Constitutal Court to intervene, with some
extremely controversial rulings, in the definitimf the scope of constitutional rights
and of minority groups, such as the decriminalinatiof drug use for addicts
(sentence C-221/94) and voluntary euthanasia fomirally ill people (sentence C-

239/97).7 Similarly, the Court has protected traditionallysdriminated minorities,
such as people with HIV/AIDS and homosexuals. Aslsuhomosexuality constituted
a crime until 1980, and although this type of offenwas abolished, several labor
regimes remained in place, namely for teachers anblic security forces, that
enabled a person to be disciplined for homosexuahavior. The Court tackled
discrimination against homosexuals at all theseelev For instance, the sentence T-
097/94 protected the intimacy of homosexuals in thiblic security forces and C-
507/99 asserted that members of the military couldt be penalized for
homosexuality. Similarly, on other occasions, theu@ made it impossible to expel a
student for homosexual behavior (T-100/98), or dizea a teacher for the same
reason (C-481/98). On a much broader level, the r€Couled that any differential
treatment of a person based on their sexual prefsgevas considered discriminatory
and, therefore, unconstitutional (C-481/98).

The Court also determined, to a large degree, ttwps of pluralism, not only
championing equality between religions, through #mnulment of the Concordat and
the privileges of Catholicism, but also recognizingry broad spheres for the

administration of justice by indigenous authorit@s



By presenting these examples, | do not mean to ymphat Colombian
constitutional jurisprudence was always progressior instance, the Court’s
defense of the fundamental rights of homosexuald ta limits, since it protected
them against discrimination as individuals, but rast couples, determining that the
law need not recognize the legal status of same+s@iwns (C-098/98), that it was
legitimate for the law to ban homosexual couplesnfradopting children (C-814/01)
and that the healthcare system was not requireaicbept the partner of a homosexual
as a beneficiary (SU-623/01). However, it is not mmgent here to comment on the
progressiveness of the Colombian Constitutional @sujurisprudence, but instead
only to point out that, over the past decade, thepg of constitutional rights has
been defined largely by judicial decisions, whicheams that it is a highly
judicialized issue.

The policies for stigmatized populations: prisoners and the internally displaced

Certain policies concerning the treatment of stigimed populations and those in
situations of manifest weakness have also beenifitgmtly judicialized in recent
years. This has occurred primarily with prisonergd alisplaced persons. The former
have filed numerougutela suits,9 enabling citizens to seek immediate redress for
violations of their basic constitutional rights, vgin the overcrowding and poor
conditions in Colombian prisons. After ruling onveeal individualamparos,lo the
Constitutional Court decided that it was dealinghwa blanket problem, declared an
“unconstitutional state of affairs” in the countsy’prisons and instructed the
government to solve the prison overcrowding problernthin a given number of
months.

A similar situation arose, on a much wider scaldthwthe country’s internally
displaced persons. Due largely to the escalationt®farmed conflict, Colombia has
an enormous displaced population that constitutesm@table humanitarian tragedy.
Just like with the prison case, several displacedspns filedtutelas calling for the
national and local authorities to protect their dimmental rights. The Constitutional
Court, as it did with the prisoner situation, aftewling on numerous individual
amparos declared an “unconstitutional state of affairsT-025/04) due to the
inconsistency and precarious nature of state potioyicerning forced displacement.
In this decision, the Court ordered the nationathauities to reformulate and clarify
its strategies for addressing forced displacemandrider to satisfy the basic needs of
these persons.

These decisions illustrate the significant judiczation of certain public
policies, since the decisions of the Court not orilgplied considerable public

spending,11 they also established priorities and orientatiof® government
strategies in these sectors.

The judicialization of economic policy and the protection of social rights

The final, and perhaps the most significant, exasmgf judicialization of politics has
been the extremely important influence wielded ke tConstitutional Court on



economic policy as a result of this tribunal’s nmioes to protect social rights. There
are countless examples, so any attempt at codifioatruns the risk of being
inadequate; but perhaps the best approach wouldtdepresent two types of
intervention: individual or group protection by nreaof tutela and an abstract or
general review of the constitutionality of laws Wwieconomic content.

On the one hand, the Constitutional Court has deééenthat social rights may be
upheld by judges via the protection of constitutabrrights, given that social and
constitutional rights are intrinsically linked. Far social right to be protected, the
lack of protection that is invoked before the judgaist imply that another right,
considered fundamental and immediately applicalideaffected, as is the case with
the right to life. And in these cases, the protentiis usually afforded through
individual tutelas which, as we have seen, are Colombia’'s equivatentheamparo
in other countries. Prior to 1998, judicial protext of social rights, despite the
progressive character of the jurisprudence, did podvoke any serious conflicts
between judges and officials from the other brarschéthe government. The number
of tutela rulings for the protection of social rights wastmgignificant and, as such,
the judicial activism of the Court was only unactape to the very harshest critics
of social constitutionalism. Furthermore, the mafprof these rulings referred to
cases of people contractually linked to a state ltheare, education or welfare
system. After 1998, however, the situation changedmatically, given the soaring
demand fortutela protection of the right to health against welfaetities. The costs
increased threefold: while in 1998 the demand femalhhcare viatutela cost 4.793
billion pesos, by 1999 this figure had risen to &B3 billion.12 Moreover tutelas
that formally invoke the right to health or the higto life, through which petitioners
generally request treatment they deem necessaryreserve a life of dignity,
numbered approximately 3,000 in 1995 and represtmeughly 10% of all the
tutelasfiled to the Court that year. By the first half aP99, this ratio had risen to
30% and the number of cases had increased to ne&dx@00, that is, nearly 40,000
per yearl3

On the other hand, the Court has strongly affecdednomic policy in virtue of
an abstract review of constitutionality that hagl g to declare unconstitutional,
either entirely or partially, certain laws that @be certain constitutional principles
and rights. For instance, the Court has annulledsl@xtending value added tax to
basic need products (C-776/03), ordered the palndexation of salaries for civil
servants (C-1433/00, C-1064/01 and C-1017/03), ma&eéel some pension benefits to
certain population groups, after considering thae trestriction disregarded the
principle of equality (C-409/94) and banned altéwas to certain pension
regulations, after considering that they affect thested rights of workers (C-
754/04). All these rulings have had significant pomic and budgetary
implications14

One of the most striking examples of the judicialibn of economic policy was
the intervention in the mortgage owners debt crigis1998 and 1999. Given the
importance of this case, it is worth describingnitsome detail.

In 1997, Colombia plunged into a bitter recessidrati coupled with certain
economic policy decisions, made life extremely difit for thousands of middle



class citizens who had contracted mortgages to fpaytheir homes. In a matter of
months, it was said that some 90,000 people were¢henverge of losing their homes
and this figure rose, two years later, to 200,0amilies1°

These debtors were largely from the middle classppgle who do not usually
engage in social protest. Nevertheless, the situmagirew so serious that the debtors
began to band together to defend themselves agdhmestfinancial institutions. In
1998, they staged peaceful demonstrations and edafpetitions calling for the
government and Congress to make changes to theitcsgdtem (known as UPAC)
and to provide them with some relief.

Very quickly, and in response to the lack of redephess from the government
and Congress, the debtors and their associatioserted to a judicial strategy and, in
particular, submitted their claims about the rubgsverning the UPAC system to the
Constitutional Court.

Between 1998 and 1999, the Court delivered severkhgs on the UPAC system
that, in general, tended to protect the debtorsitilermore, the Court ordered a new
law regulating the housing credit market to be malswithin a period of seven
months. This sentence placed the Court in the efyéhe storm, since although the
debtors and some social movements supported itengs) business groups, some
sectors of government and countless analysts figredtacked the Constitutional
Court, criticizing it for overstepping its boundasi and for being ignorant of the
workings of a market economy, and they proposed tha Court should not rule on
the constitutionality of economic legislation.

In this context, Congress deliberated and passédtha end of 1999, a new
housing credit law that incorporated, among othéngs, two trillion pesos (nearly 1.2
million dollars) in relief for the mortgage owneend once again pegged mortgage
debts to inflation. The influence of the Court’scii®ons in the parliamentary debates
was unmistakable.

These cases illustrate that Colombian economicgyoln recent years has been
strongly affected by constitutional rulings, whidtave not only had considerable
financial implications but have also defined centgiuidelines for this policy.

An initial conclusion

All these examples enable us to reach an initiahladosion: there has been a strong
judicialization of Colombian politics over the paftw decades, which gives rise to
some obvious questions: what could have prompted tlevelopment of this
phenomenon? What has its impact been on the dertiaateon of Colombian society?
In the remainder of this paper, | shall endeavorptovide some answers to these
guestions.

An attempt at interpretation: the driving forces of Colombian politics

An explanation of what has triggered the judicialiion of politics is not easy, since
the interpretations are not entirely consistentvéitheless, it is possible to identify



some factors shared by different countries and hgpecific to Colombia that
enable us to understand, at least partially, thggddehind this phenomenon.

Driving forces of judicialization shared by other countriesl®

One initial factor leading to judicialization both Colombia and in other countries is
the disillusionment with politics, which caused s@mircles to turn to the judiciary
for answers to problems that, in principle, shoblkl debated and resolved, owing to
the mobilization of the citizenry, on a politicagvel. This phenomenon is obviously
not exclusive to Colombia, since the political amepresentation crisis is in general a
factor that has profoundly influenced the currembmpinence of the judiciary. As
such, the proliferation — or perhaps the greatems$parency — of corruption has
placed judges in the heart of the political landszagiven either their permeability
to corruption, or their actions to combat it, whictot only pits them against the
political powers, it has also converted certainiciffls or judges into figures of great
public prominence who enjoy the backing of the zétiry. Moreover, in the social
field, some sectors of the judiciary have embratieel cause of defending citizenship
rights, which has led to the judicial structure, ogle officials are not popularly
elected, sometimes being perceived as more demiacthdn the government bodies
whose officials are elected by popular vote, givinge to a rather paradoxical shift
in democratic legitimacy from the political systeto the judicial system. Finally,
many citizens consider the judiciary to be more esgible and democratic than the
legislative or the executive branches, as certainflicts can be settled more easily
by the judicial structure, where there is no need dolitical intermediaries.

Second, this interest on the part of the citizeboyjudicialize certain conflicts
has sometimes been accompanied by an interest btginepolitical actors (parties
and governments alike) to depoliticize some semsifssues, to avoid being weighed
down by the consequences of their decisions, orabse they are faced with an
institutional obstacle that prompts them to acceptven welcome the delegation of
these matters to the judges.

A third force propelling judicialization has beeihet effort to strengthen the
power of the judiciary and to assure its indepermernwhich is essential for the rule
of law. This process has been driven by many digefiectors in Latin America. For
instance, human rights groups and social movemeimas opposed the authoritarian
regimes advocated that a strong judiciary was etigkto consolidate democracy and
to guarantee people their rights. Meanwhile, intgronal financing institutions and
the Washington Consensus also backed these refotmsprovide for foreign
investment, since without an independent judiciathgre can be no legal protection,
nor security for property or contract rights. Thekwmces have implied a certain
strengthening of the judicial structure, and indeadjudicial branch with more
personal and political independence, and equippéat more resources, has a greater
chance of intervening in political processes.

Fourth, many countries have, in recent years, edgmered a shift towards what
some authors call neoconstitutionalism, which isamdcterized by the promulgation
of constitutions with a long list of fundamentalghits and, moreover, that are



normative in nature, establishing constitutionastijce systems to assure respect for
these rights, even by legislative majorities. THosm of constitutional justice has
also helped fuel the judicialization of politicsptnonly given the ability of these
courts to annul legislative and government decisidmy invoking constitutional
clauses that are essentially open to interpretatimn because it enables individual
citizens or social groups to articulate their demain the language of rights.

This internal constitutionalization of the law caides with the relative
strengthening, in recent years, of internationamlam rights mechanisms, which have
also encouraged complaints to be formulated in wemfh rights and reinforced the
judicial dimension of political criticism.

Possible forces specific to Colombia

The situation in Colombia, to a certain degree, giynaccentuates certain trends
existing in other countries, but there are somemaets that seem to be specific to
the country.

On the one hand, there is a weakness in the meshaniof political
representation, although this appears to run deejperColombia than in other
countries in the region, hence the greater inclimatto substitute political for
judicial action. Now is not the time or the place make a systematic presentation of
this phenomenon, which has been analyzed in déwibther authors. All | shall do is
point out that this has bred a deep disrespectCfongress and the so-called political
class, which has enabled judges and, in particullae, Constitutional Court to play a
more prominent role. As a result, what very ofteacoars is not that this tribunal
confronts the other branches, but rather that é@pstin to occupy the vacuum they
have left; and this intervention is accepted astiatate by broad sectors of society,
which consider that at least one branch of govermmeperates progressively and
efficiently.

On the other hand, Colombia has an historic traditof weak social movements
compared to other peripheral or Latin American cwigs. And not only are these
social movements infirm, but in recent years vialenhas significantly raised the
costs and risks of keeping them running, since mbladers and activists have been
murdered. These two factors — historic weakness gnodwing risks — tend to
strengthen judicial prominence and, more specifigathat of constitutional justice.
In effect, since access to constitutional justicerelatively easy, as we shall see
further ahead, it is natural that many social grewpill be inclined to employ legal
arguments instead of relying on social and politioeobilization, which comes with
enormous risks and costs in Colombia.

The fact is that Colombian legal procedure makeseas to constitutional justice
relatively easy and inexpensive. Tl&cidon publicaappeal has existed since 1910,
enabling any citizen to challenge the constitutildtyaof any law, without needing to
be a lawyer or observe any special formalities. Bus is not all. The Constitution of
1991 created an additional device, theela, by virtue of which any person may,
without any special requisites, request from anydge protection of their
fundamental rights. The judge is required to decigeickly (10 days) and all



sentences are forwarded to the Constitutional Cowttich decides which it will
review at its discretion. This simplified accessdenstitutional justice has prompted
the Court to play a more prominent role, since strelatively easy for citizens to
transform a complaint into a legal issue that netddbe decided constitutionally, and
in a reasonable short period of time, by the cauositonal justice system. And, as
comparative legal studies have shown, the more ssxdbere is to the courts, the
more political influence these courts wield.

In Colombia, the simultaneous movement of neocdnsitinality and promotion
of human rights, which also occurred in other coied, is materialized in the
Constitution of 1991, which is not the product ofraumphant revolution, but instead
an attempt, within an extremely complex historicabntext, at an agreement to
broaden democracy to confront violence and politicarruption. Under these
circumstances, playing a very important role in tBenstituent Assembly were
political and social forces traditionally excludétbm Colombian electoral politics,
such as representatives from some disbanded gleergiloups and indigenous and
religious minorities. The composition of the Assdmbtherefore, was pluralist by
Colombian electoral standards. Considering thisuation, many of the delegates
appeared to make the following diagnosis: exclusidack of participation and
weakness of human rights protection were the basiderlying causes of the crisis in
Colombia. This explains some of the ideologicalemtiations of the Constitution of
1991: the expansion of participation mechanismse tbastablishment of State
responsibility for social justice and equality, atite incorporation of a rich bill of
rights and new judicial mechanisms for their prdten.

All this explains the generosity afforded human htig by this Constitution,
which confers a special legal force to human righgisice not only does it determine
that the majority of the constitutional rules thadntain these guarantees are directly
applicable, but it also establishes that internagilohuman rights treaties shall prevail
in the internal order and shall constitute criteféa interpreting constitutional rights.
The Constitution of 1991, therefore, has a vocationjudicial application, which is
conducive to a certain judicial activism in favof fouman rights. Although it was not
impossible in the previous constitutional orderhéd less legal grounding.

On the other hand, there is also a strong tensietwben the social content of
many of the Constitution’s clauses and the develepmstrategies that Colombian
governments have implemented since 1990. As a tgswhile the Constitution
permits privatization and certain neoliberal poéisj many of its rules favor an active
intervention by the State to pursue social justigiven that representatives of groups
traditionally excluded from Colombian politics hadconsiderable influence drafting
it. However, the Gaviria administration (1990-199#)hich had vigorously promoted
the constitutional process, unleashed, perhaps witbn greater force, an economic
liberalization strategy that was clearly neoliberdherefore, while the Constitution
to some degree demanded more State presence anthtarvention in resource
redistribution by the authorities, governments adty implemented development
plans that tended to cut back on the social presesfcthe State and to allow market

forces to dictate the allocation of resourdés.



Very quickly, and for a number of different reasprthe political forces that
wrote the Constitution weakened politically, meagithat one of the few institutions
capable of applying the Constitution’s progressizentent was the Constitutional
Court. And this tribunal, from its earliest rulingdslecided to take on this function
with vigor, taking seriously the role of judges the development of fundamental
rights. As such, the Court soon became practicalhe only executor of the
constitutional principles.

Over the years, therefore, the Court gradually catonepresent itself as the
executor of the values of freedom and social justanshrined in the Constitution,
allowing it to acquire a significant legitimacy ieertain social sectors. But it always
walked the knife’s edge, since its progressivenals® triggered fierce criticism from
other sectors, in particular from business circéesl the government, which attacked
the jurisprudence of the Court, accusing it of ppopulist and naive. These players
have not limited themselves to making criticismbhey have also attempted, so far
without success, to pass numerous reforms to stowindthe Court, or at least to
seriously limit its authority.

In addition to this, certain traits exist in Colombthat are conducive to judicial
activism and prominence, namely the traditional pext, at least formally, for
constitutional principles and the importance ofiadependent judiciary.

The Constitutional Court was created by the new <$inotion that the
Constituent Assembly approved in 1991. However, ddmbia already had a long
tradition of judicial review of constitutionalitydating back to at least 1910, when
the Supreme Court of Justice was recognized as dhthority to rule on the
constitutionality of laws. And the Supreme Courtrimemed this function, with
varying levels of fortune, for nearly eight decadesten making decisions that were
very controversial, but always accepted by the fpodil forces. As a consequence,
when the Constitutional Court began operating ir@29the Colombian legal and
political culture was already very familiar withehudicial review, to the extent that
few people in Colombian legal circles consideredsttange that this tribunal could
annul laws approved by Congress. The Colombian @trtgonal Court, in spite of
being a new institution, did not have to struggbte the political forces to recognize
the legitimacy of the judicial review, since thisas already widely accepted in
Colombian legal and political circles.

Merits and risks of the judicialization of politics for the consolidation of democracy

A partial judicialization of political life doubtles has certain virtues. For instance, it
can prevent the abuse of power by political bodi@msd by majorities against
stigmatized minorities or individuals. Therefordietlanguage of rights occupies an
important place in contemporary democracies, and tecognition and judicial
protection of these rights — albeit performed bynfraajority parties, which judges
and constitutional courts are — should be seenawmlimitations to democracy, but
instead as guarantees of the prerequisites of deamcgc Therefore, while they cannot
boast a democratic origin, constitutional judgesfpem a crucial democratic role,
since they are the guardians of the continuatiomhef democratic process.



The earlier justification for a certain amount afdjcialization of politics is also
linked to the importance of fundamental rights irdamocratic society. The idea is
that many of these rights are, first and foremopstocedural presumptions for a
functioning democracy, since a true democratic debzould hardly take place if the
freedoms of expression and mobilization, the rightassociation and political rights,
etc. were not guaranteed. The existence of thegatsj then, is essential for a
democracy to be truly considered a regime in whighizens are free and who
deliberate to govern themselves. However, for theseple to be genuinely free, it is
also necessary to assure them the minimum condtmfndignity, which enables them
to develop as autonomous individuals. And thesedions are our fundamental
rights, considered indispensable for all peopleetgoy the dignity necessary to be
truly free, equal and autonomous citizens. As sutttese rights are also a type of
material presumption for a democratic regime, simdthout free and equal citizens,
a government could hardly be considered democraTibherefore, if fundamental
rights are both procedural and material presumpiof democracy, it goes without
saying that these rights need to be guaranteedarodgss of the opinion of the
majorities. Within this context, if fundamental htgs are — and please forgive the
redundancy — fundamental for democracy, then ibbsious that by assuring they are
upheld, the judges are performing an essential deatoc function.

As a consequence, and borrowing the terminology gested by Luigi

Ferrajoli,19 although judges and constitutional courts lack niat democratic
legitimacy, as they are not elected by popular yotteey do enjoy a substantial
democratic legitimacy, inasmuch as they assure &mmental rights and protect the
continuity and impartiality of the democratic prese

On the other hand, a certain amount of judicialiaatalso seems inevitable when
obstacles are encountered in the political systbat ttan, for example, cause it to
lose its capacity to respond to particular typescofruption practices, when these
practices grow so widespread that they become pfithe system’s ordinary rules of
play. In such contexts, the intervention of the ipidry — an actor that is partially
removed from the political system as such — careash a process of political reform
that may otherwise have been impossible. In thigwyvgudicialization is not in itself
harmful, since it can act as a catalyst sparkirmteeocratic overhaul of politics.

Third, a certain amount of judicialization of pdtis, particularly the type
associated with the protection of rights, may asesve, however paradoxical it might
seem, as a mechanism of social and political mahtion, inasmuch as it empowers
certain social groups and expedites their socia political action, as was the case
with the mortgage owners thanks to the judicial ideans they were awarded.

Nevertheless, there are also some clear risks otxaessive judicialization of
political life, since this can hamper the consotida of our fragile democracies.

One the one hand, it can overburden the judicia@tem, which can start to find
it difficult to assume tasks that are not entirelithin its jurisdiction. Therefore, the
transfer of an excessive number of problems to égolved by judges could end up
affecting the very legitimacy of the administratiaf justice, which does not in the
long-term have the capacity to respond to such allehge. And this occurs not only
as a result of the quantity of problems that thdigial system ends up having to



resolve, but also as a result of the issues invajva@nce the judiciary may not be the
most appropriate place for some conflicts. The sisl judicial error are great.

On the other hand, judicialization may give riseaaontrast between a visible
and prominent judiciary, which decides few casest im a spectacular fashion, while
the vast majority of topics are decided by an iilvis judiciary that tends to operate
more routinely and whose procedure is inefficielm'dapartial:20 In Colombia, there
is clear evidence of these routine inefficiencies, is the case, to give just one
indicator, with criminal impunity. Despite the diepancies that exist in the country
about the concept and scale of this impunity, ablifical analysts generally
acknowledge it to be both significant and persistaWe could, therefore, reach an
unwanted combination of an enormously deficient aido prominent judiciary. In
this situation, the former would offset the latténat is, the functional deficiencies of
the judicial system would, to a certain degree, dmmpensated by an exceptional
intervention by judges in major political debate3olitical prominence on the one
hand and functional deficiencies on the other dherefore, closely connected: while
the judiciary does not resolve its functional prefmls and garner strength and
capability through the observance of its naturatiab duties, its intervention in
major political debates may be the pretext for aftsm objectives and towards an
even greater weakening of its obligations.

Third, the judicialization of political conflicts lmost inevitably tends to
politicize, in the worst sense of the word, judici@nflicts, since the courts and
processes are transformed into situations and tomlse exploited by political actors,
which profoundly destabilizes the role of the juidilc system as the guarantor of
human rights and the rules of the democratic gaftes law is no longer the general
rule that society recognizes, since it is consideteat the meaning of the rules can
be manipulated depending on the interests at pRublic opinion, therefore, begins
to distrust all judicial decisions, undermining theery legitimacy of the
administration of justice. And this is even moreises in fragile democracies, since
in these cases the independence of the judiciafarigrom consolidated!

Fourth, this excessive judicialization often leaasdelays in political solutions
that are necessary to confront specific problemsitaation that was illustrated by
the “Process 8000” campaign against political cptran. In this case, the lack of
clear rules on political parties and elections sthea the way for the infiltration of
drug money into the 1994 presidential campaign.aAsonsequence, the debate at the
time on political reform was put off, taking a badkeat to the outcomes of the
Process 8000 campaign and the inquiry into the idea®, and was only seriously
taken up again several years later.

Finally, while judicialization in countries like CGombia can be explained in part
by the weakness of social movements and it is daithe able to refresh democratic
politics, then undoubtedly it can also accentuate apathy of citizens. The use of
legal arguments to resolve complex social problemasy give the impression that the
solution to many political problems does not reguidemocratic engagement, but
instead judges and providential officials. Thissierious, as not only does it imply an
increase in the demobilization of citizens, but dlso casts doubts on the very
democratic principles, since it is the duty of @drs of the judiciary — who are not



elected — to defend the eventual virtues of demogrd he risks of authoritarian and
anti-democratic solutions are there considerabli@ces society would increasingly
place their trust in providential men to restoretue and to solve problems.

This analysis leads to a conclusion, thereforet thhhile apparently obvious is
nonetheless important: judicialization has its meribut it also comes with risks. The
challenge then is to empower its democratic potEntdnd minimize its unwanted
effects, which, from an academic point of view, gahtbprompt us to investigate more
specifically which forms of judicialization promotdemocratization and which, in
contrast, are democratically risky.
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10. For a definition ofamparo,please see n..9

11. According to a report from the Budget Directoratethe Ministry of Finance,
presented in October 2004 at a seminar on the tophe ruling on displaced
persons could cost approximately one trillion pestsat is, nearly 400 million
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