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ABSTRACT

Throughout the 20th century, the development of teshnologies gradually narrowed the
distance between man, cultural work and intelldgbuaperty; this peaked with the advent of
the internet in the mid-90s. Access to works frohoeer the world has enormously increased
the possibilities of disseminating knowledge anel thaterials for education and, at the very
least, has also helped form a global community. eléeless, the owners of intellectual
property — copyrights, brands, patents — may net them indiscriminately. Therefore, in
general terms, what | propose to analyze in tHislaris how the current copyright structure
and the improper use of technology poses a setiiwaat to the implementation of the human
right to education. | shall draw primarily on Brgean law, although some comments will be
useful to understand the system in other countaigsyell as to draft the copyright goals that
need to be pursued.

Keywords: Copyright — Right to education — Human dignity -cfirology — Intellectual

property — Social function of property — Brazilianpyright law — Brazilian and American
Systems

Everything has been said before, but since
nobody listens we have to keep going back
and beginning all over again.

André Gide

! Master in Civil Law from the Rio de Janeiro Stateiversity — UERJ (Brazil). Major in Intellectuakdperty
from the Catholic University of Rio de Janeiro — ®Rio (Brazil). Former Chief Counsel for the Natibn
Information Technology Institute — ITI, Brasilia i@il). Former Academic Development Coordinator fioe
Postgraduate Program &V Direito Rio Current Project Leader for the Technology andi@pcCenter aFGV
Direito Rio. Author of the graduated dissertation “Internep@aght and the Use of Other People’s Works”.



The Treatise of the Narcissus

Introduction

Throughout the 20th century, the development of teshnologies gradually narrowed the
distance between man and cultural work. It becanceeasingly easier to access artistic,
scientific and literary works for study or pleasukéoreover, other forms of expression also
emerged, not to mention other formats, that enabi@ds to be accessed increasingly more

quickly and efficiently. This peaked with the advefthe internet in the mid-90s.

Towards the end of the last century and, it mussdid, largely as a result of the internet, it
became clear that access to knowledge - includexgs,t music, films, photographs,
recordings, among others — extended beyond the daoi@s of the physical. With the
breakdown of territorial borders in the virtual Weband the fast pace of globalization, the
encyclopedic dream of gathering all human knowleidgene place was realized in the most
unexpected and democratic manner possible: anyaoked up to the world wide web would

have access to practically all human knowledgeat@gast they ought to.

In spite of some collateral negative effects ofbglization, there is no denying the benefit of
being able to access Scandinavian literature, Hamdmusic, Indian art or Nigerian cinema.
Everything at arms reach — that is to say, jusve Keystrokes away. Access to works from
all over the world has enormously increased thaipdgies of disseminating knowledge and
the materials for education. It has also, at l@aditectly, helped form a global community
that promotes the development of friendly relatibesveen nations — as the preamble of the

Universal Declaration of Human Rights interids.

2 All references to the Universal Declaration of HumRights are based on the text available at
<http://lwww.un.org/Overview/rights.html>, accessadl6 December 2006.



Nevertheless, in our globalized and capitalist diodccess to culture is not always free.
Everything appears to be owned, and everythingage have a price. Oscar Wilde, in the
19th century, said wisely that people know the @0 everything and the value of nothing.
We have not come very far since then. Nowadaysdéms that the value of things is
intrinsically linked to the price that can be chadgAnd price is not the only “guardian”

against access to cultural property, functionitg k& toll booth. Technology and the law can

also be major hindrances to accessing knowledge.

Following the industrial revolution — which dictdtéegal relations at least until the first half
of the 20th century — we are now experiencing artetogy revolution that has to cope with
certain realities and accommodate them into a ddiffi equation: as wealth has
dematerialized, that is to say, as non-materiggnigible goods have become more valuable
that actual physical goods, the law requires whaglls the “functionality of institutions”,
which means that the ownership of these goods raabenexercised arbitrarily, rather it must

observe its social function.

In practice, this means that the owners of intaligcproperty — copyrights, brands, patents —
may not use them indiscriminately. They must engbeg this property fulfills the useful

function reserved for it in society.

Emilio Garcia Méndez illustrates the sheer impaeanf this issue when he sdys:

“In the current stage of technological developmémtwhich access to knowledge

constitutes the decisive and fundamental factawatlg for an existence worthy of

human dignity, which is the ultimate purpose of lanmights, the right to education

3 E. G. Méndez, “Origin, Concept and Future of HunRights: Reflections for a New Agenda”, SUR —
International Journal on Human Rights, Vol. 1. HarRaghts University Network, 2004, p. 12.



cannot be submitted to any form of negotiation, mnudt be considered to be as much

an absolute priority as the abolition of slaverybtorture.”

Drawing once more on the text of the Universal Betion of Human Rights, note that
article 26 establishes that “everyone has the tigleducation”. Evidently, to have education,
it is necessary to have access to the mechanismsgth which education is provided: texts,
music, films. In our modern multimedia world, it uld be reactionary to argue that the only
materials required to provide an education are b@okl class notes, which would have been

true decades ago.

Nevertheless, what can be observed nowadays islthaugh (i) education is on the human
rights roster; (ii) on the same roster and intdaby linked to the right to education are the
rights to freedom of opinion and of expressiontgeeive and transmit information and ideas
through any media and irrespective of borders,tanghrticipate freely in the cultural life of

the community; and (iii) the exercise of all theggghts is indispensable to human dignity and
to the free development of personality, the trutthe matter is that we cannot always fully
exercise these rights that are enshrined in thedgsal Declaration of Human Rights, either

in virtue of the law or in virtue of technology.

What | propose in this paper is to illustrate, iengral terms, how the current copyright
structure and the improper use of technology passarious threat to the implementation of
the human right to education (which, in its broadesise, also embraces other human rights).
We shall draw primarily on the Brazilian copyrighiv, although various other comments

will be useful for us to understand the systemtirepcountries.

The Brazilian Copyright Law (LDA), of 1998, was ttedd based on the principles established
in the Berne Convention of 1886. Specialists casithe LDA to be one of the most

restrictive copyright laws anywhere in the worlohcg, among other things, it does not grant



users of copyrighted works the right to a privaipyc In other words, under no circumstances
is anyone permitted to make a full copy of anothenson’s work, unless they have prior and
express permission from the holder of the copyriglstwe shall see, such an impediment is

extremely damaging, particularly in a developingrtoy like Brazil.

To achieve our objectives, we shall divide the tetd three distinct parts:

First, we shall address the structure of copyragid the grounds for its existence, including
the pursuit of its social function. We shall theldgess some specific aspects of Brazilian law,
most notably the problems arising from the regbictton making a full copy of another
person’s work and how this impediment poses a thirethe implementation of the right to
education. Further along, we shall make some kp@hments on the Anglo-American
copyright system and how this system too, in ite avay, is restrictive. Whilst on this point,
we shall address the obstacles imposed by techyoleipally, we shall conclude by

presenting the copyright goals that need to beugats

1. Copyright: An Overprotected Right

Intellectual property is so deeply ingrained in dues that we barely even stop to consider
how it affects us on a daily basis. But one thspr sure: there is no longer any chance of us

living in a world without property created inteltaally.

The examples are numerous. Each day, we encountastaange of brand names on the
products we use and consume, in the stores wherdomeur shopping and even in our
workplaces; we use technology products that aengftotected by patents; we use software
uninterruptedly in our offices and, finally, in ol@isure time, we read books, watch films and
soap operas, listen to music. But one thing is bafdrget: in our 21st century culture, nearly

everything has its owner.



This being the case, the use of intellectual prtypgwods represents an ever growing share of
the globalized economy. According to the Brazillaumsiness newspap&falor Econdmico
“with a global GDP exceeding US$380 billion, tradecultural property goods has multiplied

fourfold in the past two decades — in 1980, it W&$95 billion”#

When we talk about cultural property, we are ireddly dealing with copyright, which is a
branch of intellectual property. The specializedtdoe tells us that there are two distinct,
albeit intrinsically connected, forms of copyrightone with a moral element and the other

with a proprietary, pecuniary, or, we might saygre@mic element.

Concerning the moral rights, the doctrine states e are dealing with a personality right.
And, as we well know, personality rights are byunat among other things, not subject to
pecuniary evaluation. Therefore, when we referlémnents of copyright in relation to their

economic evaluation, we can only be referring gbits that are proprietary in nature.

The Brazilian Constitution, in article 5, clause&®1 23, provides that the right of property is
guaranteed, but that it shall observe its sociattion. Further on, in article 170, the first in
the chapter entitled “General Principles of the riggunic Activity”, the Constitution
establishes that the economic order, founded ompbeeciation of the value of human work
and on free enterprise, is intended to ensure ewery life with dignity, in accordance with
the dictates of social justice, with due regarddertain principles, among which figures the

social function of property.

4R BorgesEu & Fim de Semanaection,Valor Econdmiconewspaper, Rio de Janeiro, 16 July 2004, p. 10.
Moreover, according to Lesley Ellen Harris, a Camadawyer, “IP accounts for more than 20 percdnvorld
trade, which equals approximately US$ 740 billitime(author is most likely referring to annual antsyinL.E.
Harris, Digital Property — The Currency of the 21st. Cegtdroronto, McGraw Hill, 1998, p. 17.

5 On this subject, see A. de CupBs Direitos da Personalidad€ampinas, Romana, 2004, p. 24,
among others.



However, since copyright is a specific branch ofellectual property, it needs to be

determined to what degree the social function opprty applies to copyright.

To begin with, it is important to emphasize thdaténce betweenorpus mechanicurand

corpus misticumsince the confusion over the rights conferrechedadhem has given rise to
numerous imprecisions and problems. The formerrgefe the material format, or the
medium on which the work is displayed. The worklitsthe actual copyrighted article, is the

corpus misticumwhich exists in its own right irrespective of tmaterial format.

The purchase of a book whose work is protecteddpyright does not confer the buyer any
entittement over the work, which is not the boddelt, but rather, we might say, the text
contained in the book. Therefore, the buyer mayaese all prerogatives of ownership over
the actual physical book, as if it were any othexdpct, such as a clock or a car. He may

destroy it, dispose of it, lend it, rent it or selif he so wishes.

Nevertheless, use of the work itself, or the teéxthe book, is only permissible within the
strict confines of the law. Therefore, whilst omsfiimpression it might seem a perfectly
reasonable thing to do, a full copy of the book may be made by the owner, regardless of
the purpose he has for the copy. This is becaleseghge in this case does not refer to the
material product (the book), but instead to theliettual product (the text) that the book

contains.

Even in the case of a painting, in which the waskiriextricably affixed to its physical

medium, the sale of the material product does namtgthe buyer any right over the work
itself, meaning that the owner of the painting @ permitted, unless the law or a contractual
agreement with the author of the work makes suokigions, reproduce the work by making

copies.



But it is not only from the point of view of therfationality of property that copyright needs
to be analyzed. There are also important econonmicnaarketing issues. On this point, it is
important to touch upon the theory of market fa|uon which the doctrine, particularly

American doctrine, has focused in recent years.

One might assume that the market would ideallydpable of managing the economic forces
that govern supply and demand, in such a way tmatnarket itself would undertake to

oversee the natural distribution of existing researand the benefits to be derived. However,
this rule does not hold true in cases involvingliectual property, for the reasons adduced by

Denis Borges Barboga:

“A problem exists: the nature of immaterial goaashe vast majority of hypotheses
causes an immaterial product, once introduced ennibrket, to be susceptible to
immediate dispersion. Publishing knowledge itsalfai scientific journal, if there
were no legal restrictions, places it in the comrdomain, that is to say, it becomes
absorbable, assimilable and usable by any perssrihi& knowledge has economic
potential, it serves to level the playing field fmmpetition. Or, if this does not occur,
it will benefit those owners of companies that erest adept at competing to exploit
this accumulated margin of knowledge. But the disatage of this dispersion of
knowledge is that there is no reward for the ecdooactivity of research.
Consequently, it is necessary to resolve what aoiste call market failure, which is
the tendency for the dispersion of immaterial gooplsmarily those involving
knowledge, with a legal mechanism that createsamnsemarket failure, which is the
restriction of rights. The right becomes inaliemabteserved, restricted, which

naturally tends towards dispersion.”

5D. B. BarbosaUma Introdug&o a Propriedade Intelectuahd ed, Rio de Janeiro, Lumen Juris, 2003, pp.Z1-7



In short, once any type of movable property hanghd hands, the new owner may exercise
all prerogatives of ownership over the purchasestlpet, while the former owner fully

relinquishes all title to the product.

On the other hand, the buyer who purchases a rbhfmmduct that contains copyright
protected work (a work of art, for example) may reise the right of ownership over the
material product, but not over the intellectual kyoexcept when the law or a contractual
agreement permits. Furthermore, the bond betweeradithor and the work will never be
severed, since although the original version ofitbek may be sold and although it may even
be destroyed, the author’'s moral rights will beereed. These rights include, among other

things, the right to have his name displayed ooanned as the author of the work.

Finally, as the market is incapable of efficientlggulating the supply and demand for
intellectual work, State intervention is indispdnleao assure continued investment. After all,
if a market agent invests in the development of ieerg technology that, given its

characteristics, requires a heavy investment basy to copy, the market alone will be

insufficient to guarantee that investment flowstaure.

These issues become even more complex when addinggba the realm of the internet.

When, in the physical world, A owns a car, thisvergs B from being the owner at the same
time as A, except in a situation of joint ownerstpit even in this case, when A is using the
car he owns, this prevents B from separately ugiegsame car at the same time. This means
that, in the physical, tangible world, there iscarsity of products, which is as good as saying
that the use of a product by one person normakyents it being used simultaneously by

someone else.

7 Ibid.



Therefore, if A steals B’s car, B will discover ttieeft quickly because the theft prevents him
using his car. B will probably report the theft pnatly and take the necessary steps to get his
car back. But the same does not apply for intelecproperty. If A reproduces B’s
intellectual work, B may not discover this unauthed reproduction for a long time (perhaps
never) because reproduction by A does not deprivaé Be use his work.Moreover, this

reproduction may take place in another state onirpd

This has long been the foremost dilemma facinglledial property? It gave rise to
concerns about securing international protectiommpting the emergence of the first

international treaties that examine this topic.

One might say that the Industrial Revolution urteasthe first, much-needed, regulation on
intellectual property rights. Nevertheless, we riaee even more serious conflicts. In the
digital world, not only can a piece of intellectyadoperty be copied without the owner
becoming aware of it (making the market failuresagv earlier more evident), but very often
it is impossible to distinguish between the origiaad the copy. And there is an additional
problem: copies may feasibly be made by the hursdrigdvery little time and at minimal

cost.

It is clear, therefore, that we are facing new gigras, new concepts and new challenges,

doctrinary and legislative alike. Therefore:

8 This is why intellectual property goods are calledn rivals”, since use by one person does notguethe use
of the same article, at the same time, by somelsee e

% W. M. Landes & R. A. Posneilthe Economic Structure of Intellectual Property L.aw®ambridge, Harvard
University Press, 2003, pp. 18-19.

10 Thomas Jefferson said about ownership of ided#eumaterial goods:Its peculiar character, too, is that no
one possesses the less, because every other msstiessvhole of it.Cited by Ronald Bettig, in R. V. Bettig,
Copyrighting Culture — The Political Economy ofdictual Property Boulder, Westview Press, 1996, p. 79.



“since intellectual property forged in the 19tmtey presents serious problems of
efficiency when faced with technological evolutigurists need to do more than just
fall back ever more resolutely on their establispadciples as a means of resolving

the problem, something that traditional legal asialappears to want to db”.

Quite to the contrary, it is imperative to come wjth solutions that are in line with

contemporary needs.

Now would be a good time to say a few words abbwet ¢urrent economic aspects of

intellectual property.

The cost of producing a boBkcan be considered as the sum of two componenésfifih is

the cost of creating the work. Obviously, this ealas nothing to do with the number of
copies either printed or sold, since it is relathe time the author spends writing the book
plus the editor's expenses preparing the editimndes and Posner call this the “cost of
expression”. The second component, the cost ofysind the copies of the book, increases

with the number of units to be printed, and incligenting, binding and distribution cosfs.

However, in a globalized society where the inteivet made it possible to access any digital
work that, regardless of its aggregate cost of getidn, can be reproduced in high quality
and at minimal cost, it truly is necessary to revibe issue of copyright. A new form of
ownership has clearly emerged that is far moreti®lthan we have grown accustomed to
and, in virtue of its peculiarities and the new gjimns it raises, new responses need to be

engineered.

1R, Lemos,Direito, Tecnologia e CulturaRio de Janeiro, Ed. FGV, 2005, p. 13.

12 Obviously, we are talking about a book to exergpdifprinciple that can be applied to any piecentsliectual

property.
13W. M. Landes & R. A. Posner, op. cit., p. 37.



Given the persuasiveness of the figures alreadsepted (footnote 3) on the entertainment
industry, we need not hesitate when we say: copymgw primarily serves the interests of
the entertainment industry, large communicatiorgtmmerates and multinational mass media
corporations. The unknown authors, budding mussgcerd artists from remote pockets of the

country are incidental beneficiaries, but thisathing more than a happy coincidence.

Some examples speak volumes.

In 1998, the United States Congress approved @&k@nding copyright terms by 20 (twenty)
years. This extension, to an already lengthy peaib@5 (seventy five) years, was granted
largely due to lobbying from media groups such &n&y, which was poised to lose Mickey
Mouse to the public domain. Accordingly, “Mickey Mee, which would pass into the public
domain in 2003, received another 20 years of setgit And he took with him the work of

George Gershwin and all the other cultural propérgt would have passed into the public

domain with him had it not been for the changenimlaw”**

This excessive protection for copyright ownersoed for thought. If the law is supposed to
protect the author (and in Roman-Germanic legdesys, such as Brazil's, the name given
the law is not copyright but “author rights”), thesy extend the copyright term so long after
their death? It is clear that the purpose of theikanot to protect the author, but instead the
copyright owner, and for as long as possible. N&edess, the greater the protection, the less
access that other people will have to the workgesitihey will always require authorization

from the owner of the copyright protecting the work

From the outset, we can observe how this posesi@useisk to the right to broad-based

access and to freedom of expression. After all, m@salways been in the habit of drawing

M R. Lemos, A Revolugdo das Formas ColaboratiVablais section,Folha de S&o Paulaewspaper, S&o Paulo,
18 April 2004, p. 10.



on other people’s work to create his own. The mdgonal cultural repository ought,
therefore, to be made widely available to individu&oth to promote cultural development

and to make (re)creation possible.

Interesting observations have been made by LanddsPasner on the use, by famous
authors, of preexisting works. The two authors ntitet creating new work involves
borrowing or creating from previously existing werkand adding original expression to
them. A new work of fiction, for example, will caib the contribution of the author, but also
characters, plots, details, etc. that were invebtegreceding authors. Therefore, an analysis
of copyright, when applying the test of “substansianilarity” that many courts use (in the
United States), would have to conclude that “Wesde SStory” infringes on the rights of

“Romeo and Juliet”, were this play still protectadcopyright.

Furthermore, it is clear that overzealous copyrighdtection can backfire against the
industry, creating the need for a veritable myniddicenses and authorizations to shoot a
movie, for example. On this matter, Lawrence Lessigthe face of so many impositions
from the United States cinema industry when it coneeclearindf copyrights to produce a
movie, jests that a young filmmaker is totally fteemake a movie in an empty room with

two of his friends.’

Under no circumstances should copyright exist ¢olgrease the wheels of the entertainment
industry. Access to culture must not be restriétedhe benefit of a select group. This is why,
even though the cultural industry reigns suprerhe, dopyright protection system should

cover all creative works embraced by it, regardtésts quality or impact.

1SW. M. Landes & R. A. Posner, op. cit. pp. 66-67.

16 Clearing is the act of obtaining all the necessiagnses for the use of third party works thategrdn movies,
albeit incidentally, to avoid potential complicatioupon the release of the work. “Twelve Monkegs1995 film

directed by Terry Gilliam, had its release legailyspended because an artist claimed that the fibwed a chair
of his own design. L. Lessid;he Future of Ideas — The Fate of the CommonsQuormnected WorldNew York,

Random House, 2001, p. 4.

7. Lessig, op. cit., p. 5.



Taking it one step further: given the contemporeoycept of what Brazilian law calls the
“functionality of institutions”, copyright needsjr$t and foremost, to observe its social

function, which implicitly includes guaranteeingcass to knowledge and education.

There is no justification to the claim that withabe strict protection that we enjoy today
there would be no cultural production. Even beftirere were laws protecting copyright,
there was widescale production of intellectual wenkd the authors had far more recourse to
other people’s work to create their own, since ficalty everything was found in the public

domain.

We believe that a compromise needs to be foungkiticiple, and in general terms, copyright
has the worthy function of remunerating authorstif@ir intellectual production. Otherwise,
the majority of authors would have to live on Statdsidies, which would make cultural
production infinitely more difficult and unjust. Mertheless, copyright cannot hold back
cultural and social development. Balancing the s of the coin in a capitalist, globalized
and, if that were not enough, digital economyhgyéfore, the arduous task to which we must

dedicate ourselves.

It is somewhere in the intersection between thesepremises, which also have to safeguard
the interests of large capitalist groups, ordingrgssroots artists and consumers of art,
whatever its origin, that we have to accommodageetonomic particularities of copyright

and determine its social function.

2. Legal limitations on accessto knowledgein the Brazilian system

In the world of ideas, Lavoisier's famous theorgmss to apply particularly well. Culture

feeds off itself, in such a way that each artistenposition is only possible inasmuch as it



absorbs a series of influences (often unconscidushhe author) from the natural repository

that is at everyone’s disposal, as we have already.

A well-known quotation by Northrop Frye states thabetry can only be made out of other
poems; novels out of other novel§"There are countless examples of authors who have
drawn on existing works to create their own. Irt,faare are the examples of authors who are
completely original. And considering originality iits strictest sense, there may actually be no

examples at all.

This occurs because it is inevitable that all arghare, albeit unconsciously, influenced by
other authors. It is unthinkable, therefore, irsttlay and age, for a book to tell a story that
has never, even in part, been told before. Sométnsigy, and justifiably so, that the major

themes are limited and have already been exhausted.

Nevertheless, gone are days in which any authodcan freely on other available works at
their disposal. As a result primarily of the ecomoimimportance of copyright, the law awards
the author a lifelong monopoly and, in Brazil’'s €aan additional 70 years counting from the
year after their death, during which time nobodyrase the work without authorization. As
we can see, creation is costly. Were unrestricegtoduction to be tolerated, this would

allegedly undermine the economic interests of thekw

However, just as permitting the free and unrestdctise of other people’s works is
unfeasible, a complete ban on the use of third/paotks is equally unfeasible, since such an

extreme step, to a far greater and more damagigigeeewould hinder social developméht.

18 M. Rose Authors and Owners — The Invention of Copyrigtambridge, Harvard University Press, 1993, p. 2
and W. M. Landes & R. A. Posner, op. cit., p. 60.

19 After all, it is possible to conceive of intelleal creation in a free world in which we are alleat copy other
people’s work, since there will always be peoplewhe prepared to create without caring that tweik may be
copied. However, cultural development would deéilyitbe impeded if it were illegal, even minimalty,draw on



It is clear, then, that “there are two legitimatgerests that lawmakers need to take into
account, those of the author of the work, who ndéedse protected and remunerated for his

creation and, on the other hand, those of sodietybserve the work’s social functioff”".

For this reason, and geared precisely towardsrfgndibalance between the interests that need
to be safeguarded, the LDA provides for situatiomswvhich intellectual property, while

protected by copyright, may be used without théenization of the author.

It can be said that the cornerstone of all copyriighitations is found in article 5, item XXIII,
of the Brazilian Federal Constitution, which praesdfor the “social function” of property.
After all, it will be to observe this social funati that lawmakers will place limits on the use
of copyright by its owners. It can also be said tih@ restrictions on copyright represent a
legal authorization to use the copyright protectemtks of third parties without requiring

authorization from the owners this copyright.

However, as we shall see, in the digital world, thgtrictions that the LDA incorporates are
insufficient considering how, in the virtual enviraent that is the internet, the majority of
users access third-party works. Indeed: it doesoagider how numerous users need to make

use of works to guarantee them their right to etioica

While it would be worthwhile to take a closer loaek these copyright restrictions and the
extent of their application, we shall confine olwes exclusively to the ban on making a full
copy of a third-party work, since this is what poske greatest risk to the enforcement of

such human rights as education and access to kdgele

third party works, since this would even preverg tse of quotations, making works such as thislaeriilegal.
Obviously, these are two extremes and we are orniriaining them for argument’s sake.

20 M.E.R. JUNDI, “Das LimitacBes aos Direitos Aut@aiDireito Autoral magazine, Year 1, Number 1, Ri®
Janeiro, Lumen Juris, August 2004, p. 175.



The common denominator of the restrictions incoapeat into article 46 of the LDA is clearly
the non-commercial use of the work. Furthermore, ltw sets a value on the informative,
educational and social nature of this use. At aatg,rthe most controversial subitem of
Article 46, and of most interest for this paperthis one that states that reproduction does not
constitute a copyright violation when made as alsicopy of small extracts, for the private
use of the copier, provided that it is made by himd when there is no gainful intéhtLaw
9.610/98, therefore, introduces an important chaogepyright in BrazilDe lege lataunder

the terms of Article. 46, II, of the LDA, it is rlonger possible to reproduce the work in full,
only small extracts.

Eliane Y. Abrdo sheds some light on this subitém:

“Unlike the previous legislation, which permittesl (single) full copy of any
protected work provided that it was for the privatel personal use of the person who
made it, legislators in 1998 restricted the usé¢hef private (full) copy: authorizing
only the reproduction of small extracts.

In other words, given the current limitation, calesied to be infringing the law is
anyone who duplicates a book in full, or copies anglete magnetic tape or
reproduces all the tracks of a CD, even thoughaly bre for personal use and without
gainful intent. It is the banning of the so-calfedvate copy”.

[-]

The arguments in favor of the ban on making a dolpy of copyrighted work are
consistent. Take, for example, the possibilityweb tor three hundred students from
across the country simultaneously making full ceé&a recently published edition.
The loss to the editor and to the author would desiclerable, since the aforesaid

book could be considered a good investment iflit saly a thousand copies”.

21 Brazilian Copyright Law (LDA), 1998, Article 46l |
22E. Y. Abrdo,Direitos de Autor e Direitos Conexd330 Paulo, Ed. do Brasil, 2002, p. 148.



While we recognize the premise of the argumentseguried above, it is crucial to consider the
author’s final words. She claims that it would brionental to the editor of a given book if
200 or 300 students made a full copy of the reggmiblished work. But we enquire: which
students are these? If we consider that Brazildeumtry with a shamefully high percentage
of people living in poverty and below the povelityel, should we expect students from poorer
families to pay for the books that will guarantdéer their education, just like any other

student?

It needs to be considered that in the majority ades, poor students are excluded from the
market because they simply do not have the mongyutohase the immaterial goods they
need for their education. There is, therefore, o83 lto be incurred by the editor, since if it
were not for the possibility of making a copy, #tadents would not have any other means of

accessing these works.

Furthermore, the lawmakers’ decision causes sotemsibly inescapable problems. Starting
with a glaring practical problem pointed out by tathor herself: the observance of this
provision of the law is all but impossible to erder Largely because of this, thousands of

people flout this legal dictate on a daily basis.

Moreover, and perhaps more seriously, the law duss distinguish between recently
published works and those that are out of commleigulation but still within their
copyright protection term. Therefore, if someonedseto use a rare work that is out of
circulation and only available in the library ofnse far-off city, if the book is still protected
by copyright under the terms of the LDA, it may et copied in full even if this restriction
prevents an individual’s access to knowledge angcatibn, and even though banning the
copy is far more damaging than the copy itselthis case, the law is extremely unjust, since
it does not permit the dissemination of knowledgartaking a full copy of rare works whose

reproduction does not imply any economic losst®author.



In fact, the LDA makes no distinction over the tsevhich the copy will be put. It is equally
unlawful to make a copy for didactic purpose, fachéving, for use by non-profit
organizations, for home use or even for works #rat out of circulation, which represents

entirely inadequate treatment for these specifiesa

It is clear that by indiscriminately banning fuleproductions of all works, the law
consequently bans the copying of texts, music,sfilmd photos, among other works, even if

they are used for didactic and educational purposes

From these examples, it is not difficult to see hoamplicated it can be to determine the

limits of what the law itself prescribes.

3. Legal limitations on accessto knowledge in the Anglo-American system

While on the subject of limitations to copyright,i$ important to mention that American
law?® provides for the doctrine of fair use. It could $md that fair use is an exception that
users can avail themselves of when accused of ighpyviolation. It constitutes a general
clause to be interpreted by the courts, becomiatytsiry in 1976 when it was incorporated

into title 17 of the United States Cotfe

2 |n the United Kingdom, it is called fair dealirajthough it has different characteristics. Sinc&119air dealing
has evolved to include the general clause charsiiteof fair use, as well as the legislative sfieations that
bring it in line with the continental European gyatand, consequently, the Brazilian system forrdeteng the
conducts that do not violate copyright. J. O. Aséen “OFair Useno Direito Autoral”,Direito da Sociedade e da
Informacéo,Vol IV, Coimbra, Coimbra Editores, 2003, p. 95.

24 United States Copyright Act of 1976, which wasldaled by additional enactments, such as the Digital
Millennium Copyright Act.



According to the criteria enshrined in section 10 17 of the U.S. Code, the following

four factors are considered when determining whietgaroduction constitutes fair use:

» “the purpose and character of the use, including thdre such use is of
commercial nature or is for nonprofit educationalrposes but note that this
factor is not precise, since other consideratiommer into play and no single
criteria has the effect of being automatically #gadle. In any case, the
commercial nature of the use is a negative indicaiace the right of the author
figures economically in an exclusive [right] to é&ipthe work;

» the nature of the copyrighted worwe are to suppose that for more fictional
works the scope of fair use is greater than forammaginary works;

» the amount and substantiality of the portion usedeiation to the copyrighted
work as a wholefor example, even quotations may be conflictifethey are
long and repeated and end up representing prdgtiaal appropriation of the
work as a whole;

» the effect of the use upon the potential marketofovalue of the copyrighted
work this is said by some to be the most importardlbthe criteria”. (author’s

emphasis)

Note that the American system for determining tee differs greatly from the Continental

European system. The former establishes critedarding to which, depending on the actual
use of the third-party work, it can be determindtether or not a particular use constitutes a
copyright violation. Meanwhile, in the Continentaliropean system (which is observed in
Brazil), the limitations are catalogued in a ligtarcumstances under which the doctrine
permits exemptions. In other words, if the circiemses do not match the authorizations

expressly provided by law, the use of the thirdyparork will not be permitted.

25 According the commentaries of José de OliveirasAséo. J. O. Ascensao, op. cit., pp.95-96.



José de Oliveira Ascensdooutlines the main distinctions between the Amerieand

European systems, when he says:

“the American system is malleable, while the Ewap system is precise. However,
taking a negative view, the American system is enjse, while the European system
is unbending. The American system does not proaideprior certainty about what

can be considered fair use. The European systetheasther hand, displays a lack of

capacity to adapt”.

Ascensao goes on to say that after weighing uprtiséts and demerits, it can be concluded
that the American system is superior. Besides mingb contradictory like the European
system, the author contends that it maintains #padty to adapt to new circumstances,

while the European systems have become defunduimnmts.

The issue is indeed interesting. Since American, lanlike ours, does not specify the
circumstances under which third-party copyrightemtke can be used without it constituting
a copyright violation, it is from criteria built thugh doctrine and through case law that a

clearer understanding of the meaning of fair uskbsiconsolidated.

Siva Vaidhyanathat sheds some light on the matf@r:

“If a court is charged with deciding whether a o$@ copyrighted work is “fair” or

not, the court must consider the following issuBs: purpose or character of the use,

such as whether it was meant for commercial or &ihutal use; the nature of the

26 J. 0. Ascensao, op. cit., p. 98.

27 Assistant professor of culture and communicatioNew York University.

28 3, Vaidhyanathan, Copyrights and Copywrongs: Tlige Rf Intellectual Property and How it Threatens
Creativity, New York, New York University Press,®Q p. 27.



original, copyrighted work; the amount of the caghited work that was taken or
used in the subsequent work; and the effect ofuee on the market value of the
original work?® So, for example, if a teacher copies three pages B 200-page
book and passes them out to students, the tesxltevered by fair use. But if that
teacher photocopies the entire book and sells students at a lower cost than the
original book, that teacher has probably infringed the original copyright. More
often than not, however, fair use is a gray anggtaconcept. [...] In addition to fair
use, Congress and the federal courts have beerllingwb enforce copyrights in
regard to private, noncommercial uses. Basicaliyrts have ruled that consumers
are allowed to make copies of compact discs foringbeir own tape players, and
may record television broadcasts for later homevivig, as long as they do not sell
the copies or display them in a public setting timaght dilute the value of the
original broadcast. So despite the warnings thebrapany all broadcasted sporting
events, most private, noncommmercial, or educatioopying of copyrighted falls

under the fair use or private use exemptions tdave’

It transpires, then, that the system of fair usesdwot resolve all the problems either. In fact,
quite the opposite is true. Their imprecision pastber problems, namely concerning the use
of other people’s works, which can unnecessaribtricd freedom of expression and the
exchange of ideas — human rights enshrined in thieetsal Declaration of Human Rights, as

we have already seen.

Lawrence Lessit] describes an interesting case in the United Sthtsdemonstrates fairly

clearly the problems that can arise when tryinddterminefair use.

2 As we have seen, these are items contained iipset®7 of the United States Copyright Act, refdrie
previously.

30|, Lessig, Free Culture — How Big Media Uses Technology aredlthw to Lock Down Culture and Control
Creativity, New York, The Penguin Press, 2004, pp. 95-99.



In 1990, the documentary filmmaker Jon Else w&San Francisco making a documentary on
the operas of Wagner. During one of the performanEése had been filming the theater’s
stagehands. In a corner backstage a televisiorsh@sing an episode dthe SimpsonsAs

Else saw it, the inclusion of this cartoon lent saspecial flavor to the scene.

Once the documentary was complete, in virtue offthe and a half seconds in which the
cartoon appeared in his film, the director decittedontact the copyright owners, siritee

Simpsonss copyrighted and is owned by someone.

To begin with, Else got in touch with Matt Groenjirthe creator ofThe Simpsonswho
immediately approved the use of the cartoon irdttiimentary, since it was only a four-and-
a-half-second clip and could not possibly damagectbmmercial exploitation of his work.

However, Groening told Else to contact Gracie Fjlthe company the produces the program.

When contacted, the licensing people at Graciesimre happy fofhe Simpson® be used
in the film, but, like Groening, they wanted to t&reful and said Else should also consult

Fox, Gracie's parent company.

And so it was done. Else contacted Fox and wagiserpto discover two things: first, that
Matt Groening was not the owner of his own creatimnat least that is what Fox believed)
and, second, that Fox wanted ten thousand doltaes lacensing fee to use the four-and-a-
half-second clip offhe Simpsonplaying on a television set in the corner of atd¥axkstage

in a theater.

Since Else did not have the money to pay the liogntee, before the documentary was
released, the director decided to digitally repldes shot ofThe Simpsonwith a clip from

another film that he had directed 10 years earlier.



This case is a clear example of fair use, an opirtlvat Lawrence Lessig endorses.
Nevertheless, the author presents the reasons \dey decided not to rely on fair use to

include the unauthorized clip @he Simpsonsnd we briefly include three of them here:

. before the film (in this case, the documentary) lsarbroadcast, the network requires
a list of all the copyrighted works included in filen and it makes an extremely conservative
analysis of what can be considered fair use;

. Fox has a history of blocking unauthorized usageéhaf Simpsons

. regardless of the merits of the proposed use ofctréoon, there was a distinct

possibility that Fox would sue for unauthorized aséhe work.

Lessig concludes by explaining that in theory, tse means that no permission is needed by
the owner. The theory, therefore, supports freeddnexpression and insulates against a
permission culture. But in practice, fair use fumas very differently. The blurred lines of the
law means the chances of claiming fair use arétsliggs such, the law has the right aim, but

practice has defeated the alm.

This example illustrates that although the doctrafefair use is capable of adapting to
technological innovations with more ease and suctiest the Continental European system,
it is not capable of resolving in practice someid&sues, given the fuzziness of its defining

lines.

And if legal problems were not enough, technology also serve to limit the achievement of
the human rights of access to knowledge, to educatnd to scholarship. If, on the one hand,
the law can be interpreted, technology functionthwiflexible rules. The existence of DRM

(digital rights management) and TPM (technical @ctibn measures), technologies used to

31 Ibid., p. 99.



control the duplication of intellectual works, peserisk to various other rights, such as the

right to privacy and consumer rights.

On this topic, Guilherme Carboni has written soneevwords®

“DRM systems prevent all forms of copying, evemsh permitted by copyright
legislation in various countries, which means tlfey may constitute a serious
violation of the limitations to these rights. SODBM apologists have embraced the
viewpoint that the technology achieves the desieffiécts without causing any
damage to the users or their computers. Othersvgethe copyright owners ought to
have the right to decide how their works are disitied, and have control over them.
In this case, DRM is a means of making the enfoezgrof this right possible. In our
opinion, the DRM system presents no benefits faiesyp. Cory Doctorow, in his
fascinating speechDRM Talk’ mentions that whenever a new technology has
disrupted copyright, it is the copyright that isanlged, not the other way around. He
argues that copyright is not an ethical proposjtibnt a utilitarian one. New
technology disrupting copyright normally simplifieand cheapens creation,
reproduction and distribution of intellectual prage Doctorow explains that new
technology always gives us more art with a wideche which is what technology is
for. Indulging in metaphor, he says that new tetbmy ‘gives us bigger pies that

more artists can get a bite out of.

Further on, Carboni addresses the topic from ateahgt is of particular interest for ¢:

32 G. C. CarboniA Fungdo Social do Direito de Autor e sua Regulaago no Brasil,S&o Paulo, Ed. Jurud,
2006.

% |bid.



“The final report of the Commission on Intelledtd&operty Rights — Integrating
Intellectual Property Rights and Development Poliayf the World Trade
Organization (WTO), reads: ‘the arrival of the thdjiera provides great opportunities
for developing countries in accessing informationl &nowledge. The development
of digital libraries and archives, Internet-basedahce learning programmes, and the
ability of scientists and researchers to accesBistigated on-line computer databases
of technical information in real time are just someamples. But the arrival of the
digital era also poses some new and serious thieatccess and dissemination of
knowledge. In particular, there is a real risk ttie potential of the Internet in the
developing world will be lost as rights owners usehnology to prevent public

access through pay-to-view systems’.

Our abuse of technological regulation has prompethe ridiculous, unjust and often
tragically comic situations. Adobe, for examplerotigh its system of e-books, found itself

embroiled some time ago in a curious case.

Among its catalogue of books available for downlees the classiélice in Wonderland
from the public domain (that is, the term of thepyight protection has expired). Even
though the book has passed into the public doméien clicking on the program to access

the text, the user encountered the following lisestrictions®*

» Copy: no text selections can be copied from theklhodhe clipboard,;
* Print: no printing is permitted of this book;

 Lend: this book cannot be lent or given to somesise;

 Give: this book cannot be given to someone else;

* Read aloud: this book cannot be read aloud.

34|, Lessig,Free Culture op. cit.



Since this book is in the public domain, the abgyrdf these restrictions speaks for itself.
Apparently, this was a case of a public domaindrhit's book that parents could not be read

aloud to their children.

When questioned about the restrictions, Adobe wiicskdo defend itself, explaining that the
final restriction was referring to the use of thegram’s “Read Aloud” button, not to

somebody actually reading the book out loud. Bulvilemce Lessig enquires: if someone
managed to disable the technological protectiomgming the book from being read aloud so

it could be read by the program to a blind perseowld Adobe consider such a use to be

fair?®

As is so obviously apparent, even in the systefaioluse it is necessary to find new avenues
of interpretation to satisfactorily safeguard theman right of access to knowledge and,

consequently, to education.

4. Conclusion
Concerning the interaction between copyright anthdmu rights, Guilherme Carboni states

that>®

“according to article 27 of the Universal Declaatof Human Rights, ‘everyone has
the right freely to participate in the culturalelibf the community, to enjoy the arts
and to share in scientific advancement and itsfiishe he second paragraph of this
article provides that ‘everyone has the right te trotection of the moral and
material interests resulting from any scientifiterary or artistic production of which

he is the author. Note, then, that the UniversaclBration of Human Rights

35 |bid.
36 G. C. Carboni, op. cit.,



enshrines as human rights both the right to cultinek the right of the author, which

means that there ought to be a balance betwedwdtie

This desired balance is pursued by the law. Negkatls, the legal order in Brazil has proven
to be more than inadequate to uphold the human tgleulture — and, consequently, the

human right to education, to freedom of expresaiwth the others referred to earlier.

Similarly, the Anglo-American system of fair usehile more flexible, implies the emergence
of situations that create an imbalance betweenritjtg to culture and the protection of

copyright.

Furthermore, it is now vital to analyze the pragmaise of technology as a way of

disseminating knowledge, not of unduly restricting

We agree with Emilio Garcia Méndez when he says ‘thahe Universal Declaration of
Human Rights states that ‘all human beings are fremand equal in dignity and rights’, this
is precisely because men are not equal by natmeg,sf it were so, the declaration’s content
would be, at the very least, superfluouThis could not be closer to the truth. So nothing,
therefore, is more important or more pressing ttaireat the unequal differently so as to

diminish the inequalities that undermine them.

In a country like Brazil where 6 million childreivé in absolute povert§we cannot ignore
the benefits of technology, nor regard copyrightaasabsolute rule to be followed to the
letter. Copyright is part of a far wider contextyolving constitutional and international rules

that need to be respected. As the Brazilian Canistit requires the observance of the social

37 E. G. Méndez, “Origin, Concept and Future of HunRights: Reflections for a New Agenda”, SUR —
International Journal on Human Rights, Vol. 1. HarRaghts University Network, 2004, p. 9.

38 Available at
<http://www.bris.ac.uk/poverty/Child%20poverty filelNICEF%20report%20stuff/BBC%20Brasil.htm
accessed on 17 December 2006.




function of all forms of property — including imneatal property — it is of vital importance

that the LDA is read in the light of the Constitutiand not the other way around.

Under no circumstances can the millions of peopiad in poverty and below the poverty
line*® be stripped of their right to scholarship to ratseir level of social well-being. It should
never even cross people’s minds that the unrestirimhd unremunerated access to intellectual
property by this group of people could result iry dimancial losses to the owners of these
works, since people living in poverty and below thaverty line are excluded from the
consumer market due to an absolute lack of econmsmurces. This being the case, there is
no financial loss because unless the intellectuapgrty is accessible either for free or at a

substantially reduced rate, it would otherwise nd&consumed.

If social, economic and cultural rights really alemandable rights — as the best doctrine
preaches 2° then copyright needs to mirror the promotion @fséa human rights — not be an
obstacle. In a crisis such as the one we are npsrincing — in which the old laws can no
longer adjust and there are still no adequate agws - we need to think long and hard about

what path we propose to follow.

3% The figures are alarming. “Th&/orld Bankdefinesextreme povertys living on less than US$PB 1 per day,
and moderate poverty as less than $2 a day. Ibéas estimated that in 2001, 1.1 billion people t@mtsumption
levels below $1 a day and 2.7 hillion lived on lesthan $2 a day.” Available at
<http://en.wikipedia.org/wiki/Poverty, accessedn 17 December 2006.

40 On this topic, see F. Piovesan, “Social, Econoamd Cultural Rights and Civil and Political RightSUR —
International Journal on Human Rights, Vol. 1. HarRaghts University Network, 2004.
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