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ABSTRACT  

The structures of the multilateral trade system, redefined during the Uruguay Round (1986-1994), have 
advanced demands for participation by non-state actors, among them non-governmental organizations. 
This article analyzes World Trade Organization regulations on direct participation by these actors and 
their evolution in recent years, with brief critical observations on the topic. 
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Introduction: Why talk about participation of non-governmental organizations in the WTO? 
 

The World Trade Organization (WTO), as an inter-governmental organization, recognizes the 
predominance of States in its deliberative process. Following this logic, employees of the State 
bureaucracy of its Members negotiate and make decisions within the scope of the WTO. For the 
international community, these employees are considered representatives of the government of each 
Member State. For the internal community of each State, these employees act, by and large, as 
auxiliary bodies of the Executive or Legislative Branch, exercising a popular indirect mandate 
grounded in either a prior mandate or an ex post control. This is a linear structure of representation, one 
in which there is a “national filter” in internal/international relations.1  It was and still is a highly valid 
structure for relations structured under the inter-state concept of international relations. 

Nevertheless, recent changes have prompted the emergence of a new logic in international relations, 
extending beyond the inter-state order: a cosmopolitan logic.2  One of the most striking elements of 
this cosmopolitan logic is that while the State remains one of the key actors in the international system, 
it welcomes participation by other actors that bring with them other structures, forms of action (“non-
state”) and, consequently, other forms of regulation for the system. 

Among the changes shaping this cosmopolitan logic are: (i) the emergence of new forms of social 
organization, in virtue of both increased cross-border interaction and the changing role of the State; (ii) 
a greater interdependence of States, which, in turn, requires a greater regulatory capacity by inter-
governmental organizations; and (iii) the consolidation and expansion of certain principles in the game 



of politics, such as democracy, legitimacy, transparency, accountability and participation, on both 
national and international levels. These elements constitute a new reality and have prompted significant 
transformations in the coordination between governmental, non-governmental and inter-governmental 
organizations. 

In the case of the WTO, some of the characteristics of its institutional structure and its modus operandi 
have caused this new logic to be incorporated into the multilateral trade system, among them: the 
nature of its agreements and its expansion into different areas governing social life; the dynamics and 
intensity of WTO work, with daily meetings to negotiate and monitor the process of implementing 
multilateral trade rules; the availability of a dispute settlement mechanism, with the combination of 
public and private interests; and the possibility for accession of new Members, under alternative 
rules.3  These characteristics also promote a more “judicialized” system,4  in which the culture of 
observing rules may always be invoked by Members and prevail in trade relations. 

In this context, some important questions can today be raised about the relation of inter-state and 
cosmopolitan logics in the WTO, particularly concerning: (i) the exercise of representation by States in 
the inter-governmental forum; (ii) the extension of this representation (due to the reduction in the 
capacity to coordinate all relations on an international level by the “national filter”) and (iii) the 
possibility of enlisting and/or intensifying the participation of non-state actors in the deliberative 
process of these kinds fora.5  I have already examined the first two points in previous articles6  and 
here I shall examine point (iii). 

Given the disparity between the inter-state and cosmopolitan logics and the confluence of these logics 
in the structure of the multilateral trade system (which throughout its history has centralized decision 
making among few of its Members), it becomes important to question the channels of direct 
participation open to non-governmental organizations (NGOs)7  in the WTO. Furthermore, I shall also 
examine how these channels of participation have evolved over the years, since the creation of the 
WTO in 1994. 

Before embarking on the intended examination, it should first be pointed out that, traditionally, the 
negotiation and application of multilateral trade system rules used to involve mainly only trade 
organizations (i.e., representatives of producers, dealers and distributors of goods). But once WTO 
agreements came into effect and its institutional structure was implemented, for the reasons cited 
above, this scenario changed and a growing interest has developed among other NGOs in the WTO’s 
decision making process. Within this group, special attention should be paid to those that concern 
themselves with sustainable development, which are in contrast to the sterile rhetoric of trade 
liberalization. Included in this category are NGOs working in defense of human rights and the 
environment. Consequently, growth in not only the presence, but also the profile of NGOs in the 
WTO’s decision making process has, in recent years, triggered important demands to evolve the 
mechanisms for direct participation by NGOs that have penetrated the legal and social structure of the 
Organization, as I will point out in the pages ahead. 

 

Direct participation by NGOs in the WTO: Implementation and new demands 
 

General provisions for participation 
 

The provisions for direct participation by NGOs in the WTO are contained in the Marrakesh 
Agreement8  and other documents and decisions adopted in the workings of the organization either by 



Members or by the Secretariat. According to the provisions for participation and the demands presented 
for their improvement, influences on WTO governance can be seen in three levels: making rules, 
implementing rules and the process of interpreting rules, with a view to settling disputes.9  In this 
subitem, I shall present the cross-cutting provisions that influence all three levels, and, in the other 
subitems, those specific to each level. 

One of the first provisions on direct participation by NGOs in the WTO is contained in Article V.2 of 
the Marrakesh Agreement. This article determines that the WTO General Council may make 
appropriate arrangements for consultation and cooperation with NGOs concerned with matters related 
to those of the WTO. 

In general, the forms of participation in inter-governmental forums can be classified in four categories: 
(i) information, (ii) consultation, (iii) cooperation, and (iv) deliberation.10  In the Marrakesh 
Agreement establishing the WTO, forms (ii) and (iii) are expressly mentioned. Since the WTO is an 
inter-governmental forum, actual deliberation (i.e. the right to vote) is restricted to the governments of 
Member States. Concerning information, it should be noted that, for consultation and cooperation to be 
possible, the principle of transparency must be considered a fundamental principle of the 
organization.11  

The degree of transparency can be evaluated by the exposure given the information, activities and 
decisions originating from the WTO, and also by the degree in which the organization uses the 
information and positions submitted by NGOs. The purpose of transparency is to guarantee a degree of 
predictability to both the proceedings and the results of the deliberative process – from the creation to 
the application and interpretation of rules.12  This principle is applicable not only to relations between 
Members (internal transparency), but also to public opinion in general (external transparency). The 
majority of the provisions of WTO agreements treat transparency as internal transparency;13  although, 
as long as exposure is given, external transparency is often achieved as a consequence.14  

The first WTO document in which the guarantee of external transparency can be identified is Decision 
WT/L/160/Rev.1 (1996), relating to procedures for the circulation and derestriction of WTO 
documents. Under the terms of this decision, the question of timeliness for internal transparency is very 
different to that for external transparency. This is because, as a general rule, WTO documents, once 
discussed and negotiated among Members in the Councils and Committees, may only be released to the 
public after six months.15  

Bowing to pressure from some quarters of public opinion, including NGOs, and as an important 
landmark following the collapse of the Seattle Ministerial Conference in 1999, the WTO began a 
process to review Decision WT/L/160/Rev.1. In 2002, Decision WT/L/452 was approved, reducing the 
inconsistency in the time it takes to derestrict documents and establishing a rule that WTO documents 
would be automatically made public.16  This rule applies to all documents submitted by Members and 
support material produced by the Secretariat. Exceptions to the rule of immediate publication apply to 
the minutes of Council and Committee meetings and to documents relating to renegotiation or 
modification of concessions or the accession of new Members. An exception may also be granted 
should one be requested by one of the Members or the Dispute Settlement Body.17  

As an instrument for publishing WTO documents and information, the General Council approved the 
use of the WTO website, including a section of the site reserved for information specifically for NGOs 
(For NGOs).18  This instrument enables information to be accessed by the public in general, which, 
among other actors, includes NGOs.19  

Besides this virtual format, the General Council also approved, at its WT/GC/W/29 meeting in 1998, 
that the Secretariat submit to NGOs the information and reports it regularly distributes to the media. 



When organizing briefings for NGOs, the General Council recommended that the Secretariat focus on 
topics of interest to this community. 

However, criticism continues to be directed at the current system of information and there are still 
demands for change, particularly in virtue of its online concentration20  and its reproduction. 
Objections have been raised over the way information is reproduced, since only Members and the 
Secretariat have access to meetings and the responsibility for reproducing the information falls on the 
Secretariat. This casts doubts on the freedom and the impartiality of the Secretariat to (re)produce the 
information. 

Generally speaking, consultation as a form of participation is provided for only in specific cases and it 
cannot be said that, like with information, it reaches the public in general. Consultation is provided for 
in Article V.2 of the Marrakesh Agreement, while guidelines were established by General Council 
Decision WT/L/162 (1996) and the topic was again addressed in meeting WT/GC/M/29 (1998)21  and 
Secretariat Paper WT/INF/30 (2001).22  

Decision WT/L/162 states that the Secretariat should work more closely with NGOs to enhance the 
debate on topics related to WTO Agreements. However, the document does not define procedures. 
Therefore, given the loose wording of Decision WT/L/162, based on the terms “increased dialogue” 
and “be open”, the Secretariat understands that it has a mandate to define the forms of interaction 
necessary to comply with the prescribed objectives.23  If, on the one hand, the positive aspect of this 
“mandate” is that the Secretariat is more sensitive to the demands of NGOs; on the other hand, the 
negative aspect is that the forms of interaction employed by the Secretariat may be subject to political 
pressure, even from one or more Members of the WTO.24  

Some procedures for participation were defined and clarified in 2001, in Secretariat Paper WT/INF/30, 
and what occurs today in the WTO is that interactions with NGOs have taken on different formats, 
ranging from the promotion of longer events (such as courses and symposia) to debates with WTO 
representatives on a daily basis. But these mechanisms are organized, generally, on an ad hoc basis, 
following no pre-defined agenda and not necessarily being in any way related to negotiations between 
Members. The organizations involved claim that these forms of participation, rather than lending a 
contributive character to the negotiation and application of Agreements, are really just another series of 
specialized events, irrespective of being organized by the WTO Secretariat. This is why there is 
currently a demand to consolidate these forms of participation in the WTO structure, with well-defined, 
permanent mechanisms for participation and the least possible amount of interference from Members in 
the workings of these mechanisms. 

Also under criticism is the fact that these events take place only in Geneva, which hampers WTO 
Secretariat contact with the plurality of NGOs, considering their thematic and regional diversity.25  
Aware of this, some NGOs with the available resources have set up shop or transferred their offices to 
Geneva in search of this personal proximity with the Secretariat and Member delegations at the WTO. 

In addition to this role played by the Secretariat, the General Council Decision recognizes that the 
coordinators of the work of WTO Councils and Committees may also participate in events promoted by 
NGOs, although this must always be done in a personal capacity.26  This has led NGOs to complain 
that this representation is not institutional. 

NGOs may also, in the form of consultation and under the terms of WT/L/162 and WT/GC/M/29, 
submit position papers on topics being negotiated or on the agreements in force directly to the WTO 
Secretariat. In this case, the Secretariat receives the papers and, provided they comply with certain 
formalities,27  posts them on the for NGO section of the WTO website. The Secretariat also prepares a 
monthly list of all the material that is submitted for the information of all Members, in line with the 
terms of WT/GC/M/29. 



Aware of what little influence these position papers have on the WTO and its Members, NGOs are now 
calling for these papers to be better organized on the website and, moreover, for the Secretariat to take 
a more active stance, proposing topics on which to present papers, with more pre-defined timescales 
and standards.28  The establishment of a procedure would also help NGOs monitor what happens to 
their papers and, as such, promote a greater correlation between the work produced by NGOs and the 
deliberative process coordinated by WTO Members. If this were the case, these mechanisms could 
progress from the category of information (from NGOs to the WTO and its Members) and be treated as 
a consultation. 

Just as NGOs keep pressure on the WTO to obtain information, they also do so to claim their right to 
access WTO Council and Committee meetings. Moreover, they request the right to be heard at these 
meetings, or at least at some of them, and the opportunity to submit written documents. For these 
demands, proposals have been made to define a single and transparent procedure to enable participation 
by any and all organizations wishing to do so.29  

Some proposals also recommend that criteria be presented to distinguish between NGOs engaged with 
trade issues and those that are not. Although NGOs looking to get involved in WTO activities must be 
‘concerned with matters related to those of the WTO’ to qualify for participation, it is important to 
make a distinction between organizations that pursue commercial interests (representatives of 
producers, dealers and distributors of goods) and those that are non-commercial, not only because of 
the former’s direct involvement in international trade, but also because these organizations (namely 
trade and services associations) are often able to devote more resources (human and financial) to 
exercising their participation and they also exclusively represent private interests. 

Cooperation, by nature, conveys the idea of steady interaction between the WTO and NGOs and, 
theoretically, it can be applied both to the stage of joint discussion and analysis for making rules, and to 
the stage of joint action to implement international commitments. Although it, too, is provided for in 
Article V of the Marrakesh Agreement, even today there are no instruments in place making this 
cooperation viable.30  

The only examples of cooperation mechanisms with NGOs in the WTO are the Advisory Bodies, 
which have been set up by WTO Directors. To date, three initiatives to create these Bodies have been 
submitted, two during the mandate of Director General Supachai Panitchpakdi (both in 2003) and one 
by Director General Mike Moore (in 2001). While an official WTO report was released on the creation 
and composition of the Informal Council established in 2001, for the two created in 2003 there is no 
official WTO information available for the public.31  For this reason, some NGOs, such as Oxfam 
International and Friends of the Earth, refused the invitation to take part in the Body; both 
organizations claiming they were not representative enough of civil society to participate in such a 
restricted group.32  

With the exception of the Consultative Board created in 2003 that was formed by professionals 
considered experts in the multilateral trade system, the results of the work of these Advisory Bodies 
and their opinions have not been published by the WTO.33  Therefore, not only does this mechanism 
go unregulated, with no breakdown of the resources spent to contract the professionals and their 
responsibilities, but also there is no transparency in the conduct of their work, which makes it difficult 
for interested parties to participate in the selection process, and for NGOs themselves to participate in 
the different levels of direct participation in the WTO. 

 

Processes of rule-making 
 



In the WTO system, it could be said that the Ministerial Conferences, held every two years, are most 
closely associated with the rule-making process, as are the talks either leading up to or following these 
conferences to prepare the agenda or lend continuity to negotiations. 

In the Ministerial Conferences, while there may have been no participation mechanisms available in the 
Uruguay Round, from Singapore onwards a need was noted to establish specific procedures for NGO 
participation.34  Besides the original requirement that NGOs develop activities related to those of the 
WTO, the list of NGOs selected in advance by the Secretariat must be approved by the General Council 
(a meeting in which all WTO Members have a seat). An important landmark was the 3rd Ministerial 
Conference in Seattle (1999), when WTO relations with NGOs started to become clearer and 
alterations in the forms of regulation started to be realized with more clarity.35   

Since 1996, participation by NGO representatives has been permitted in the plenary sessions of 
Ministerial Conferences, while since the 4th Ministerial Conference (2001), it was emphasized that 
these organizations would not have the right to a voice in the session.36  Furthermore, since 1998, the 
General Council has allowed the WTO Secretariat to organize informative meetings (or briefings) for 
NGOs during the Conference on the progress of the negotiations.37  

After 1999, additional measures were adopted in response to the intensified demands for participation. 
Since the 4th Ministerial Conference (2001), closer activities have been developed between the 
Secretariat and NGOs, notably during the preparatory stage in the run-up to the Ministerial Conference. 
Among these forms of activities are: (i) briefings, in Geneva, by the Secretariat after meetings between 
Members; (ii) small debate panels; (iii) the organization of working sessions; and (iv) the possibility of 
the Secretariat accepting written positions.38  

These new measures prompted an increase in the activities surrounding the Ministerial Conferences, 
such as the Symposia organized by the WTO that are open to the general public. During the WTO’s 
first five years, only two Symposia were held, while since 2001 there have been nine. The qualitative 
difference between those before and those after 2001 is not only in their size, but also in the relation 
between the discussion topics and the negotiations underway ahead of the Ministerial Conferences.39  
Furthermore, since 2005, the Symposia have begun to be organized almost in partnership with other 
NGOs, which are responsible for organizing the panel and setting the theme. 

In addition to the formal provisions for NGO participation in the WTO, we should not overlook the 
influence these organizations have had through other informal mechanisms. This is because these 
mechanisms can also have an impact on the rule-making process. Among them, we can cite the 
participation of NGOs in the official delegations of Members, either from their country of origin or 
from another (for attendance at the Ministerial Conferences and also at the preparatory meetings for the 
Conferences, in Councils and Committees) and in the promotion of parallel events to the Ministerial 
Conferences for discussion (and criticism) of the multilateral trade system.40  

Based on this brief description, note that the measures for NGO participation in the rule-making 
process are restricted to the terms of Article V.2 of the Marrakesh Agreement. It is worth pointing out, 
however, that this regulatory provision defining procedure (for participation) was introduced 
effectively due to pressure from NGOs. Bear in mind, then, that the active character afforded the 
General Council by Article V.2 only came as a reaction to pressure from NGOs. 

Considering that this has been the trend for implementing participation mechanisms, it can be 
concluded that while this reaction, on the one hand, points to institutional sensitivity, on the other hand 
it is also capable of causing new mechanisms to be implemented in a way that is not systematized in 
relation to the structure and the work developed in the WTO. 

 



Processes of implementation of the rules 
 

Within the institutional structure of the WTO, the main mechanisms for the application of rules are the 
periodic work of the Trade Policy Review Mechanism41  and the daily work of the WTO Councils and 
Committees. None of the bodies involved in the application of rules officially provide for NGO 
participation. 

What actually happens is that some NGOs, particularly those with representation in Geneva, manage to 
get informal access to specific Council and Committee meetings.42  Another indirect form of NGO 
influence are the specific studies they prepare on the application of commitments assumed within the 
WTO and their high-exposure campaigns. Some of this knowledge is expressed in the position papers 
submitted to the WTO and posted on its website, and also through the participation of NGO 
representatives in specific WTO activities (such as seats in official meetings guaranteed NGOs during 
the Ministerial Conferences, for example). 

It can also be said that the daily contact with the WTO Secretariat, the debates held by the organization 
(in Symposia and working groups) and the work of the Advisory Bodies are also mechanisms that 
promote the involvement of NGOs in the application of rules, even though this occurs indirectly. 

Along these brief lines, the analysis of NGO influence on the application of WTO rules demonstrates 
how little formal influence there has been since the constitution of the WTO in this form of regulation. 
Instead, their influence is more informal, and there have been few demands for these influences to be 
formally recognized and made binding. 

Three hypotheses may be raised to explain this situation: (i) lack of demand; (ii) less responsiveness of 
the WTO to this form of regulation; and/or (iii) a certain convenience on the part of the most influential 
NGOs with this informality. Based on results obtained in prior field research,43 all three hypotheses 
can be confirmed, so little future repercussion is expected in this form of participation; even though 
important mechanisms of ongoing participation by NGOs could be developed at this very level of 
regulation. 

 
The dispute settlement mechanism 
 

Within the three levels of regulation identified, the WTO Dispute Settlement Body (DSB) is the most 
“judicialized” of bodies in the organization. This is why it generates so many questions and analysis 
and draws so much attention from NGOs.44   

There is no express provision allowing for the possibility of NGO participation in WTO dispute 
settlement procedure. But, since 1998, some NGOs have submitted, either to the panel or to the 
Appellate Body, position papers on the topic under analysis in the dispute (called amicus curiae briefs). 
Amicus curiae briefs, as applied in common law procedure, contain the views of any individual or body 
with a strong interest in the case, but not party to the dispute (views relating to a “public interest”).45  

The acceptance of amicus curiae briefs in the DSB is based on the right of the Panels to information, 
guaranteed in Article 13 of the Understanding on Rules and Procedures Governing the Settlement of 
Disputes (DSU).46  This article allows Panels to seek information and/or technical advice from: (i) any 
individual or body, provided it informs the authorities of the WTO Member in advance, and (ii) any 
relevant source, in accordance with procedures set forth in Appendix 4 of the DSU. 



In 1998, two NGOs submitted the first amicus curiae briefs before a DSB Panel set up to analyze case 
WT/DS58 – Shrimp/Turtles. The Panel only recognized the material when the United States (party to 
the dispute) attached the positions to its submission and endorsed the positions of the amicus curiae 
briefs in its oral statement.47  

Upon appeal of this decision, the Appellate Body accepted three more amicus curiae briefs and 
reviewed the Panel’s interpretation of Article 13 of the DSU. According to the interpretation of the 
Appellate Body, there is a distinction between being “obliged” to accept a position and being 
“authorized” to accept a position.48  Therefore, a joint examination of both Articles 12 and 13 of the 
DSU and of Appendix 3 of the DSU, determined the possibility of accepting amicus curiae briefs 
submitted directly to the Panel or the Appellate Body.49  This conclusion by the Appellate Body went 
beyond the literal interpretation of the Panel and made it easier for the dispute settlement mechanism to 
accept information submitted by NGOs, even though unsolicited. 

It is interesting to note that, even after this interpretation by the Appellate Body in the WT/DS58 – 
Shrimp/Turtles case, some years later, in an analysis of the same dispute, the Panel, concerning the 
application of measures to observe the recommendations and decisions of the DSB (Recourse to Article 
21.5 of the DSU), resumed its initial interpretation of Article 13 of the DSU and only accepted amicus 
curiae briefs attached to the submissions of the parties.50  Subsequently, in the Appellate Body ruling 
on Recourse to Article 21.5 of the DSU, the Appellate Body once again accepted the submission of 
amicus curiae briefs. Procedure for the acceptance amicus curiae briefs in this case has swung back 
and forth, generating insecurity among NGOs over whether or not amicus curiae briefs will be 
accepted in the DSB. 

Nevertheless, since it pioneered the analysis, from all the different angles of interpretation listed above, 
on the submission of unsolicited briefs by NGOs to the WTO dispute settlement mechanism, the 
WT/DS58 – Shrimp/Turtle dispute became a reference for later dispute decisions. In particular because 
the number of amicus curiae briefs submitted before the DSB has increased significantly over the 
years.51  

Since then, the experience with amicus curiae briefs in the DSB has prompted the development of 
some specific procedures for their acceptance. Panels, for example, have adopted as a rule that they 
will accept positions submitted prior to the hearing with the parties. The Appellate Body even went so 
far as to define procedure in detail, on deadlines and methods, for the acceptance of amicus curiae 
briefs in its analysis of the WT/DS135 asbestos dispute.52  

Amicus curiae briefs not only enable NGOs to play a part in the dispute settlement mechanism, they 
also allow for the introduction of new interpretations of WTO agreements.53  Concerning the amicus 
curiae briefs presented to date, it is possible to note a strong presence of NGOs that represent interests 
related to consumption, labor and the environment.  

From the provisions of Article 13 of the DSU emerge practices and interpretations, at times influenced 
by NGOs that for some enhance and, for others, go beyond the provisions of the WTO Agreements. 
This has probably occurred due to the higher degree of “judicialization” of the WTO dispute settlement 
system, particularly when compared to the nature and evolution of direct NGO participation in the 
other levels (making and application of rules). 

Another important point concerning direct NGO participation in the dispute settlement system is the 
demand for participation in the hearings. Recently, in September 2005, in the WT/DS320 Hormones 
and the WT/DS321 Hormones disputes, the Panel decided to publicly broadcast the audience with the 
parties to the dispute, in accordance with previously defined proceedings54 . However, the initiative 
was not considered successful by the Secretariat, since for the 400 seats set aside for the public, the 
Secretariat received only 207 registrations and there were only 65 attendees.55   



It should be stressed that, currently, in the process of reviewing the dispute settlement system, demands 
have been made both to reform Article 13 – either for the purpose of expressly permitting the 
submission of amicus curiae briefs and establishing specific procedure for doing so,56 or to prevent 
this practice57  – and to come up with proposals for holding public hearings. Demands for a regulation 
to enshrine participation mechanisms in the DSB have come mainly from the United States and the 
European Communities.58  This is, therefore, one of the levels of WTO regulation in which direct 
participation was on the negotiating agenda of Members. And, as such, it has more chance, at the 
current time, of being institutionalized and regulated. 

 

Final remarks: Limitations of the WTO structure to the incorporation of new demands for 
participation 
 

Note that, in the three levels of WTO regulation, the influence from the demands of NGOs fluctuates in 
accordance with the degree of interest of the actors involved, the identification of one or another of the 
mechanisms as more efficient by non-state actors (that exert the pressure), the institutional sensitivity 
of each of the forms of regulation and, finally, in accordance with the responsive capacity of the 
mechanism in the WTO. 

Note also that the more “judicialized” the mechanism, the more responsive it is to the demands of 
NGOs. While this demonstrates a permeability of the WTO to the changes in the international 
environment, there are some limitations in its very system that could undermine the process or even 
cause discord within the organization. These limitations result either from the very institutional 
composition of the WTO (internal) or from its integration with the elements of the international system 
(systemic). 

Concerning the internal limitation, the first thing to point out is the different degree of “judicialization” 
among the three levels of WTO regulation. While the dispute settlement structure is more responsive, 
the executive and legislative bodies (for making and application of rules) are more prone to the political 
influence of Members.59  

Another point is that the provisions for participation and the procedure for participation have been 
defined basically by soft law, that is, provisions characterized by a lack of clarity in the definition of 
obligations and/or the precision of rules and/or the delegation of authority.60  Besides causing 
uncertainty over procedure for participation, this also sparks instability since there is no way of 
enforcing compliance with these forms of participation, should they not be implemented. 

The concentration of the vast majority of mechanisms, particularly for the process of making and 
implementing rules, in one division of the Secretariat also undermines and limits the effective 
development of the mechanisms for NGO participation in the WTO. Recognition of this possibility for 
participation requires institutionalization in the WTO structure and a better structured body, with a 
larger number of people and a greater volume of resources to enshrine the provisions and procedures 
for NGO participation, as well as to promote technical reports and prospective analyses.61  

Finally, while not wishing to belabor the point, a third critical aspect of the system is that recognition of 
NGO participation requires an increasingly more pro-active role by the WTO, including the 
responsibility to promote a balance in the representation and participation of NGOs, from different 
regions and sectors, in the WTO’s different levels of regulation. The definition of participation 
mechanisms has a direct relationship with the most present NGOs and their demands. 



The systemic limitations refer basically to the tension between the inter-state and cosmopolitan 
components within the WTO. The inter-state logic, previously guaranteed by a coherent and more 
stable system, is invoked by the majority of Members to restrict the possibility of NGO participation in 
the WTO. There are some misgivings over how NGOs may influence the deliberative process, i.e., how 
the cosmopolitan dynamic is organized and combined with the inter-state logic.62  

Even though there is resistance from a good many Members, NGO participation in the WTO has 
occurred either through formal structures or the traditional informal channels. The current precarious 
regulation of participation has prompted contradictory reactions from Members in discourse and in 
practice, depending on convenience. In other words, when it comes to deliberation and expression of 
the inter-state concept of international relations, some Members oppose participation by NGOs, while 
in the day-to-day game of negotiations and dispute settlement, the same Members adopt a more 
cosmopolitan approach and accept the working partnership with NGOs in the WTO. This conduct 
undermines the transparency of the deliberative process (who effectively supports one or other 
decision) and also undermines the direct co-relation between the rights and duties of the different actors 
effectively involved in the process. 

This is why, today, reflection on NGO participation needs to be broadened and involve more of the 
actors that want to increase their direct participation in the WTO, as well as those non-state actors that 
oppose the institutionalization of these mechanisms. It would also be interesting for the debate on 
whether to institutionalize the mechanisms of direct participation to be grounded on (i) a comparative 
analysis with other international organizations, and their successes and failures; (ii) concrete data on 
the participation of non-state actors in the WTO to date and their influence on the organization’s 
decision making process; (iii) the principles applied in the institutionalization and in the workings of 
the mechanisms for direct participation in the WTO; and, primarily, (iv) a systemic perspective about 
what the implications of implementing these mechanisms will be for the integration of the inter-state 
and cosmopolitan logics, and the impact on the international system as a whole. 

 

*This article is based on research presented in the thesis Demandas por um novo arcabouço 
sociojurídico na Organização Mundial do Comércio e o caso do Brasil (Demands for a new socio-
juridical framework in the World Trade Organization and the case of Brazil), for which the author 
obtained her Ph.D. from the São Paulo University Law Faculty in April 2004. Preliminary versions 
of this text were presented at the Meeting of the Knowledge Development Group on Trade and 
Human Rights, organized by SUR/IDCID in April 2005, and to the course The case of access to 
medicine in Brazil, organized by SUR in November 2005. The research has been updated and 
supplemented with data on participation up until December 2005. 
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