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Abbreviations.

“AC” or “the Convention” American Convention on Ham Rights.

“HRC” Human Rights Comittee (an organ of the ICGPR

“IACHR” Inter-American Comission on Human Rights

“IACtHR” Inter-American Court of Human Rights.

“ECtHR” European Court of Human Rights.

“AD” American Declaration of the Rights and DutiesMan.

“IHRL” International Human Rights Law.

“UDHR” Universal Declaration of Human Rights.

“GC”, General comment, jurisprudence of the orgaingrotection of instruments
issued under the auspices of the United Nations

“IMC” or “International Migration Convention” Interational Convention on the
Protection of the Rights of all Migrant Workers avidmbers of their Families.
“OC-18/03" Advisory opinion OC-18/03 of Septembé&iti 2003, “The juridical
condition and rights of undocumented” (issued bZ1iAR).

“OC-16/99” Advisory opinion OC-16/99 of October 1€999. Series A No. 16. “The
Right to Information on Consular asistanse in thenework of the guarantees of the
Due Process of Law” (issued by IACtHR).

“ICCPR” or “The Covenant” International Covenant@ivil and Political rights.



“The determination of who has a right to be a &l states the Court,
“continues to fall within a State’s domestic juiisttbn. However, its discretional
authority in this regard is gradually being resattwith the evolution of international
law, in order to ensure a better protection ofitiavidual in the face of arbitrary acts of
States. Thus, at the current stage of the developaienternational human rights law,
this authority of the States is limited, on the tia@d, by their obligation to provide
individuals with the equal and effective protectadrthe law and, on the other hand, by
their obligation to prevent, avoid and reduce $&atness” (IACtHR, Yean and Bosico
girls, 2005, paragraph 140)

1. The ecuation: more state discretionality=less dmlity

September 11 2001 meant, without a doubt, a cotlgetinternational situation
and organization. To some, it signaled the begmoirthe end of American hegemony
(Galbraith) or the beginning of its decline (Wadiin) but at the same time, it was the
starting point for a new use of its unilateral povweven as regards International law
with its rhetoric “you are either with us or agdins”. Among its most visible
consequences, this has put the (already questiooled)f the United Nations in check
and has reinstated a conception of security aiojhef the international agenda that
would weaken the other questions and representlaMaad step in the situation of the
person as a subject of international law. In tegpect, it should be noticed that 9/11
marked an inflection point in foreigner policiesignants in particular. In the first place,
by making the reality of the world asymmetry pallealeven in the way that hostilities
are conducted) and showing a diffuse ‘public eneitingit in a short time was
successively given a face in different countried fagures in the Middle East. In the
second place, by the fact that, as could be vdritige 19 terrorists were foreigners,
though with student visas (most of them Saudi AaapiAs if that weren’t enough, the
world context of capitalism consolidation, in it©hder spectrum called globalization,
has made a considerable impact on the so calledtoig phenomendnThese factors
have made a deep impact on foreigner protection.

On the other hand, the same American military utakeng and its costs
(economical but mainly political) have put the eamy in check, an insecurity that,
translated into each one’s domestic sphere, allth@gpermeability and appropriation
of the discourse of the foreigner (the enemy) tbates to “steal, kill and destroy”
(Juan 10:10).

This securitization of the international agendaetbgr with the abandonment of
the multilateral strategy in favor of a unilateattitude (Simonoff, 2007: 74)mplies a
treatment of migration and foreign issues as ateresf internal and international
security that, together, have led to unilateraloacivith strong ‘police regime’ features;
global interdependence is co-opted.

! As acknowledged by Profesor Lacomba (2001), ‘sigaift changes have taken place in the last three
decades as regards the conceptualization of theefs@rks and theoretical models of the migration
phenomenon’.

2 Tulchin (2004), for its part, maintains that theaeks in 2001 are not responsible for the
unilateralization and isolation of the Bush agenta:administration was already unilateral andaiteal
and so it remained alter the attacks.



To confront this foreigner = terrorist identificaiti, several measures have been
adopted, which not only challenged the achievemaintsevious laws or policies but
also dashed the most basic fundamentals on thegbiant of people in general and
foreigners in particular. The United States — tocoamt only for the beginning — adopted
several measures on the subject of migration: Grgktfor INS (Immigration and
Naturalization Service) agents discretionalityrtetg as a “zero-tolerancy policy” to
reach a “denial without RFE policy”, which finalhad to be put aside Faced with the
failure of these measures, the fastest (and mostietic’ —Dobkin, 2006) solution was
to dissolve the INS in 2002, and to distributefutsctions among some new institutions:
the Department of Homeland Security (DHS), whosegry mission is precisely to
combat terrorism, the Citizenship and Immigrati@m&e (CIS), the Immigration and
Customs Enforcement (ICE), and the Border and @usterotection (BCP).

For its part, the USA Patriot Aét(October 2001) contains a package of measures
basically aimed at controlling aliens classifiedexsorists as well as limiting the
possibilities of judicial review. According to #, “terrorist immigrant” is any foreigner
who has taken part, is taking part or who, at amg t@after being admitted in the United
States, takes part in any terrorist activity. Idearto make ‘identification’ easier, a
terrorist organization is any one that has beetlesignated by the Secretary of State:
for example, Cuba (“state sponsor of terrorismdeaignation that dates from the year
1982 and remains to this dyin the following years several ‘rule of hard law
immigration acts were passed: in 2005 the Real ¢Do& 2005 and the Border
Protection, Antiterrorism and lllegal Immigratioroftrol Act of 2005 (BPAIICA)
were passed. These and the following laws (of 2Z0@62007) keep an eye on Latins,
Caribbeans and Arabs equally.

This is merely one panorama, among many, to stmawthe participation of
foreigners in the attacks served as a springboarteawaken the ghost of the foreign
enemy and to allow the rise and institutionalizatad racist trends (Italy, France,
Spain, the European Union policy approved some svagk) and even to reawaken
right-wing Nazism(Austria).

®The zero-tolerancy policy was aimed at the emplsyeehe National Immigration Service after a rathe
confused episode in which four Pakistanis obtaiisas from a migration officer who later disappeiare
This caused the extension of the practice, amoficpos, of requesting RFEs (Requests for evidence),
that is, requests for further documentation anafobthe assertions made in the application fosmich

in the end made the INS collapse. As a resultdifeetor stipulated that officers were allowed eégect
applications without further procedures and, egdgciwithout requesting any RFEs, which resulted i
the acknowledgement, faced with an avalanche aéappthat all that was not working and both
dispositions were annulled (see Dobkin, 2006).

* The official title of the 2001 USAPA igJniting and Strengthening America by Providing Ammiate
Tools Required to Intercept and Obstruct Terrori@h$A Patriot Act) Act of 2001

® Information provided by the Government of the @diStatus Web site:
http://www.state.gov/p/wha/rls/fs/22905.htm

® Broadly speaking, the former includes: (i) sevaescriptions for those who looked for the ‘United
States Relief’; (ii) the establishment of fedetalslards for the issuing of drivers’ licenses) @iioviding
the authorities of the United States Departmemdaheland Security with what is necessary for the
construction of physical barriers along the AmariG@ntiers. The latter is devoted exclusively to
measures to strengthen the protection of ‘borderimterior enforcement’, including a significant
strengthening of sanctions against employersdiéie the electronic verification of social secuetyd of
foreign registry numbers for all hired workers viitfive years of the enactment of the law.



Among all the rights that the foreigner is denigls work concentrates on those
which can be discussed within a juridical framewankl not within that of the actions
of the unilateral policy of the States.

In particular, the topic of physical liberty of gens in foreign territory or
jurisdiction has some special features. As early0, when Haitians and Cubans
were arrested in the American military base in Gaamo, it was even maintained that
prohibiting the arrest for indefinite time wouldeate a “back door into the United
States” for dangerous aliens; requiring the relediskese detainnees, would create ‘an
obvious gap in border security that could be exptbby hostile governments or
organizations’ that ‘seek to place persons in thitdd States for their own purpo8es

Ever since foreigners and particularly migrantsaapeivileged object of
imprisonment (as a result of being a criminal gebcscapegoat, of the sanction that
results from the illegality administrative inframti, of “sanitary quarantine”), the
different aspects of this right deserve specianitn: (i) the right to free circulation
(understood as the right to enter, circulate, eegicand leave a state, including their
own), (ii) to physical liberty and detention conalits both of criminal and especially
administrative nature and finally, (iii) the righot to be expelled from a state.

2. Outlining territories: the scope for action ofa state vs. the challenged rights
2.1. The scope for action of a state

The subject of ‘margin of appreciation’ of the stabr of the limits to its
sovereign authority is one of the most fascinatmgublic law. Outlined between the
classical principle of state sovereignty —accordmghich it is the guardian of the
elements that form the triad government-territoopyation- and the relatively new
contribution of human rights —according to which ne&er to rights which are
guaranteed to every human being under a stateliicticsn regardless of social,
economical conditions, etc., including nationality-

The question for the matter of a person under fpréurisdiction can be
formulated as ‘to what extent a state can makelia ven-discriminatory
differentiation based on foreign or migratory cotahs’.

This lack of distinction in the universality (of Fan Rights) as regards
nationality doesn’t mean that a state cannot m#kerehnces in the treatment given to
its nationals as opposed to aliens, even thoughgeheral principle is that (all) rights
must be guaranteed to foreigners and citizens Bdudh fact, the conventions
themselves recognize foreignness and legalitysiflemce in a state as factors that have
an influence on the recognition or enjoyment ofaarrights: political (citizen’s)
rights, the right to free circulation (“Every perstawfully in the territory of a State”,
art. 22 of the American Convention on Human RigAtS). Even more modern
conventions such as the International ConventiotherProtection of the Rights of all
Migrant Workers and the Members of their Familiés) gives an exclusive set of
rights to workers in a “regular situation”.

" Quoted by De Zayas (2005).
8 Human Rights Committee, General Comment No. 1Bg),9The position of aliens under the
Convenant; paragraph 2.



However, there are many things that the sourcegt@inational law do not say
explicitly and remain under the valid definitiongsibilities of a State. In the first place,
when the Inter-American Court examines “The imglmas of the differentiated
treatment that some norms may give to the persmsaffect” (OC-18/03, par. 89)it
refers to two indubitable cases: (i) when the défgiation is an instrument for the
protection of those in a situation of weaknessadplessness, that is, when even
differentiation is established to remedy factuaigualities; (i) when the inequalities are
limitations in the exercise of certain politicagints on account of nationality or
citizenship. Both extremes make great allowancestfeer distinctions based on the
condition of foreigner and, even more so, for thpseple who are subject to the
jurisdiction of a state “against its will” (“unwaad” or undesired migrants). The State
has obligations towards all persons subject turisdiction, but the state itself, in the
increasingly globalized/localized world (fragmegtas Rosenau would say), controls
its frontiers —although within the national-territd logic, which determines great
failures in migratory policié$-, defines who is national and who is foreign and
specifically, those regulations which, for “natibsacurity reasons” determine that the
condition of regularity or, to a lesser degreeiamatlity, are necessary for the
enjoyment of certain rights.

2.2. The challenged rights.

The list of foreigner and migrant rights has baeqgdently summarized with the
statement that they should enjoy all rights. ltsaoiness and the verification that certain
rights are reserved only to citizens or subje¢hélegal authority of a certain state ends
up distorting its good intentions. Unless it isarely lege ferenda statement, the
degree of recognition of Human Rights for this grasifar from it (more so in practice
than in law); on the other hand, if this ‘all’ meaall the rights that are recognized to
foreigners and migrants — as in the United Nati@eseral Assembly statement: States
must protect “migrants’ human rights it is tautological and doesn't (all things
considered) answer the question of what thosesighbuld be.

An interpretation that | have included in anotherkv(Garcia, 2005) allows us to
edge towards those foreigners’ rights which cadibeussed within a states’ margin of
appreciation. Two categories of indisputable rigias be found: some called
‘irresistible’ and those ‘of citizenship’. The exslon of foreigners from the last
category is obvious, at least, from its name, l#®C (art.23) and in the International
Covenant on Civil and Political rights (ICCPR oh& Covenant’, art. 25). At the other
end of the scale (total recognition), would be éhtigat belong to the hard core (life,
slavery, equality, etc.), mainly of the realm of tpgen¥. Those rights are listed in the

® Inter-american Court of Human Rights, OC-18/03t&eyber 17, 2003, requested by the United Sates
of Mexico “Condicidn Juridica y derechos de los migrantes ausfioentados”.

1% Cornelius (2005) and Castles (2004) present arpam for the United States and the general design
of migration policies respectively, on the reasfmmghe failures of such policies, placing themagmntain
misunderstandingé migration mainly determined by market forces”, ‘stanigration control efforts

still follow[ing] a national logic, while many ohe forces driving migration follow a transnational

logic”, Castles).

1 United Nations General Assembly, Res. A/RES/54/1Bfotection of migrants”, 24/01/00.

12 |n this sense, the IACtHR has stated, for exantpk, the prohibition of torture in all its forns i
absolute, complete and unrepealable: it is padso€ogensCorte IDH,Caso de los Hermanos Gémez
Paquiyauri Sentence of July 8, 2004. Series C No., pHfagraph 112Taso Maritza Urrutia Sentence

of November 27, 2003. Series C No. 1p&ragraph. 92).



suspension clause of the obligatibhsf States (art. 4 of the ICCPR; 27.2 of the AC),
long with the judicial protection and the due gudeas of those rights (IACtHR, OC-
8/87 y 9/87%, the right to equality and non-discrimination G&R, OC-18/03), this
last aspect being of utmost importance for foreigrmad migrants (art. 7 IMC).

As a consequence, it can be seen that the ridifie tthe prohibition of torture,
the protection of personal integrity, the prohiitiof slavery, of imprisonment for debt,
the principle of legality and retroactivity, thecognition of judicial personality,
freedom of thought, conscience and religion (sptfe list is the same in the Covenant
and in the Convention), children’s rights, familpfection and the right to a nationality
cannot be suspended under any emergency; thertfeyecould hardly be suspended
with regard to certain people, either in exceptoim normal situations. Within these
non-suspendible rights there is a sub-categorgetiidhich, furthermore, admit no
restrictior>; that is, all of them, with the exception of tlight to freedom of thought,
conscience and religion. Because they admit nddion (or restriction or suspension),
these rights constitute the category of irresistiihts: the factual suspension or
restriction on the part of a State Party of the @mntion falls within the field of
illegality and, consequently, international respbitisy.

Apart from these, we have a group of rights whesgriction can be authorized in
accordance with broad formulas such as ‘public rgriblic security’, etc., as can be
seen in the table on the next page.

13 The “suspension of rights”, as it is generally wmo takes place under state of exception (only ;war
public danger or other emergency that threatenmttependence or security of a State Party’ —&rtl 2
AC- or, in general and according to the Covenaxteptional situations ‘which threaten the life of a
nation’, art. 4) and it is, actually, a suspengbthe obligations by the state, which means, oriska
suspension of the exercise of the rights that téte ©f exception determines and not, a susperfion
rights’ (which has important implications when @naes to authorize the judicial proceedings to eatalu
the suspension). This possibility of suspensidimiged by two fundamental dispositions: (i) Arfz.2
final (similar to Art. 4 in the Covenant), limitati to the requirements of the situation, they nmastoe
incompatible with the other obligations imposedtugrnational Law and they must not involve
discrimination on the ground of race, colour, darguage, religion, or social origin; (i) it estizhes a
set of rights whose exerciswe is not suspendiblieeago, the States may not abandon their obligatien
regards them, not even in an exception situatidy wiotified: these are the rights listed in art.2AC
(concordant with 4.2. in the Covenant).

4 It must be noticed, with regard to this point,ttaecording to the Covenant, the guarantees waoaild b
susceptible of suspension, a question we will detl later.

5 When we say restriction we refer to that limitatishich operates on a ‘normal’ situation.



TABLE 1.

Limitation: 1lin 2. Public | 3. Public | 4. Rights | 5. National | 6. Others
Right accordance Security order, and Security.
with law health liberties of
and third
morals parties
A. Liberty and Plus
security (7.2)* Constitution.
[9.1] [In the
Covenant, law
only]
B. Yes
Compensation
C. Conscience | Yes (both)e Yes (both)| Yes Yes (both)
and religion (12) (both)
[18]
D. Expression Yes (ambos) [Onlyin | Yes | —-----mmm- Yes (both) Respect for
(13) [19] the (both) the
Covenant] reputation
of others
(both)
E. Assembly Yes, Yes (both) | Yes Yes (both) | Yes (both) | -----------
(15) [21] and “necessary in d (both)
association (16) | democratic
[22] society” (both)
F. Private Yes Deprivation
Property (21) for public
[without utility or
equivalent] social
interest.
G. Circulation Yes (both), Yes Yes Yes (both) | Yes (both) Public
and residence | (“necessary in (both) interest, in
(22), [12.3] a democratic certain
society™ in the zones.
Convention
only)
H. Expulsion [(Yes)]: Yes Yes (both) | Yes (both)
(22.5) [13] (“decision (both)
reached in
accordance
with law”.)

*The number between parenthesis corresponds tartioée in the convention; the one between square
brackets, to the Covenant. *When “both” is indidafEhe limitation is the same in both instrumenite (
American convention and the Covenant). When ndtaidd, the convention only.

The question is, then, about the possibility ot&tdo validly restrict the rights
listed in A-H, filling the authorizations from 1 @ (limitations clauses) with reasons
such as foreignness or irregular residence. Tlesgmts two different situations.

On the one hand, the most important Human Rightseions do not prohibit,
as we said, the possibility that States make ardifice between its nationals and
foreigners. On the other hand, those same instrisrgmnot refer, in the most part, to
illegal migration (probably because it is a phenoroe that has taken up the attention



of Human Rights in the last years) and in the cagasn they do, they express an
opinion on legal migration. Both leave, then, tlosver of decision to the Statés

For these cases, the analysis parameter lies lnagiey when a distinction is
reasonable or, on the contrary, constitutes disoaton. In its case, the question ‘To
what extent can foreignness constitute a diffeagioin criterion without being
discriminatory?’ or ‘Can it be the grounds of atresion or suspension? allows us to
clear, (i) in the first place, which the contentegjuality and non-discrimination is and,
(i) in the second place, the margin a State haetermine when a distinction is one of
the allowed ones for reasons of (national) inteesturity, etc. We should remember
that ‘the States may not subordinate or condithendbservance of the principle of
equality before the law and non-discrimination ¢biaving the goals of its public
policies, whatever these may be’ (OC-18/03, pa?)17

3. Building the States’ scope for action
3.1. People subject to its jurisdiction

Article 1.1 in the AC (2.1 in the Covenant) hasrba®inly used to establish the
obligations that the State parties commit themsetodulfill without discrimination.
The nub of the matter is that, for foreignersequires to clear, in the first place, the
scope of this ‘jurisdiction’. According to the ACpmmitments are assumed with regard
to ‘all persons subject to the jurisdiction of at8t, regardless of whether they are in
their territory or not. In the Covenant, (art. 2these circumstances must be
concomitant (subsection 1). The IMC is even moré@no, since it clarifies that the
obligations of a State arise in both situationthezibecause they are in its territory or
under its jurisdiction (art. 7). There is not adarof priority nor are these cumulative
circumstances: the most appropriate interpretatfdghe principle of protection of
human beings indicates that, in the case of twoare different states, they are all
equally bound. Another question is whether thigesttion requires the ‘will’ of a State.
This would indicate that persons under the saiddiction but against its explicit or
implicit will would not be able to benefit from thabligations assumed by that State.

From an ex principis point of view, it could be aegl that those ‘inhabitants
subject to its jurisdiction’ are legitimately refgl from the trinity Government-
Population-Territory, an argument the IACHR hasnared that even though the
national courts may consider that, for internaldigion purposes, the ‘excludable
foreigners’ never entered the USA territory, thasigot justify the failure to fulfill the
obligation to guarantee the rights establishethénAmerican declaration, even for
those ‘excludable foreigners’, if they are undeisiction of the staté. On the other
hand, an interpretation in the usual sense of threlsv(in accordance with the Vienna
Convention on the Law of Treaties — VCLT) should make a distinction in the State
will ( expressed through its migration or foreigeagolicy ) to have some or other

'8 |n this telesis, the modern production has emgkadsihe equality of legal and illegal migrants
(IACtHR, OC-18/03, for example) and has limited tise of rights in which a State may limit those
recognized to undocumented workers (Part IV, IM&3ing two important obstacles: the reluctant
attitude of States to bind themselves to the l@onal Migration Convention, the proportion of
discretionality to establish ‘laws’ that use onelwr other parameter (foreignness, legality) taldith
valid distinctions or fill the contents of thienitation clauses.

" |ACHR, Report 51/01, Case 9903.



people under its jurisdiction; consequently, alttgm (and this could only mean
absolutely all of them) must have all the rightstttonventions, constitutions and laws
award to all persons, either national or alien,aouinented or not.

When the art. 1.1 AC recognizes and guaranteesnjiogment and exercise by all
persons subject to the jurisdiction of a Stategdrbated ‘without any discrimination’
for reasons such as national origin, this wouldrseemean that it allows the
possibility of that enjoyment being conditionaldidferentiations that are not
discriminatory. It constitutes a general rule agggbile to all the regulations in the treaty
(IACtHR, OC-4/84), to any distinction and, conseuflie to any suspension or
restriction in the exercise of rights, that is wdwen the limitations clauses must respect
that prohibition. How do we know, then, whetherféedence in treatment based on the
condition of foreignness is an authorized distmctdr, on the contrary, constitutes
discrimination? Let us see which the sense of aisoation is in the two analyzed
instruments.

3.2. To guarantee rights ‘without any discriminatia’

The second and more fundamental argument reféeheteecond part of the
sentence in art. 1.1 AC (2.1. in the Covenantyyhirch it states that obligations are
assumed ‘without any discriminatifin.’ Before going further into this subject, we
must clarify that by ‘discrimination’ a prohibitetifferentiation is to be understood;
‘distinction, on the other hand, refers to a petexditifferentiatior’.

The prohibition of discrimination is a founding peiple in the protection system
of human rights; it is asserted, for the personhé‘right to equality’; for the State, it is
the power to make differentiations in treatmenthwai its 'margin of appreciation’.

In particular, the prohibition of discriminationtise normal initial approach stage
of the foreigners problem, since the problem compteltural, economical, social, etc.)
has as a common cause the more or less institliredaliscrimination they suffer.

If we acknowledge that discrimination is frequemitly product of inequalities
that are deeply rooted in the structure of a sgcatd that express social rules and
common understandings, it is necessary to be aleein faced with “arguments
justifying a distinction as <<reasonable>> becauseorresponds to the prevailing
views in society...” (Choudhury, 2003).

How can we build a universal concept that goes beyach society’s readings?
In this regard, we will follow this order of anailyswhat discrimination is and,
having done that, what, then, a valid (non disanatory) distinction is.

181t could be assumed that not much can be said @ffe18/03 of IACtHR; in fact, what the Inter-
American Court acknowledged in the said Opinioth&ius cogensature of the principle of equality

and non-discrimination (paragraph 101), and itrefit exclusively to the (administrative) migration
situation: the implementation of equality does depend on migratory status (paragraph 118) and does
not hinder, all in all, granting a different tream to documented as opposed to undocumented or
‘between migrants and nationals’ (paragraph 1I®)dioes not infringe on that principle.

¥ The difference between ‘discrimination’ and ‘distiion’ is a criterion that the IACtHR includestime
0C-18/03, according to which “the term distinctigitl be used to indicate what is admissible, beeatis
is reasonable, proportionate and objective. Disodtion will be used to refer to what is inadmissijb
because it violates human rights’ (paragraph 84).



3.2.1 Definition of discrimination. The definitiaf discrimination is recognized
as one of the most difficult questions; in factitimer the Covenant nor the Convention
define what discrimination is or give any exampitethis regard. According to the
Human Rights Committé® the term discrimination should be understoodhigense
that implicates any distinction, exclusion, restoie or preference which, based on
motives such as race, colour, sex, language, ratwrsocial origin, etc., has the
purpose or effect of ‘impairing or nullifying thegognition, enjoyment or exercise by
all persons, on an equal footing, of rights anddems (par. 7)

TABLE 2

A. Potentially] B. Ground C. Effect or intention| D. Stateg E.

discriminatory obligations/ Rights

actions 0

omissions

1. Preference Nacional 1. Impairing 1. Recognition “Influenced” rights

2. Distinction origin 2. Nullifying 2. Enjoyment and freedoms

3. Restriction Social origin 3. Exercise (because for the

4. Exclusion (others) 4. Guarantee others the same
dispositions are
applied as for
nationals)

Labels “A” to “E” follow, with some addenda, theéfinition bands” expressed by Rabossi (1990).

The committee makes clear: (i) that the prohibitibiliscrimination is not only
for conventional rights, but also for those recagdiconstitutionally or legally or in
other international instruments i) that not all differences in treatment const
discrimination, if the criteria for that differeation are reasonable and objective and if
the aim is to achieve a purpose which is legitimetder the Covenant (par. 13)

The inclusion of the term ‘distinction’ (A.2) isteresting to clear the question
concerning whether it is possible to make a valliteentiation (distinction) based on
national, racial or even religious origin; i.e.,@ther the mention ‘without any
discrimination for reasons of...” means: (i) not ieadiminate on the basis of those
reasons or on the basis of the long list of ett(ipuo ‘distinguish’ using such grounds,
to fill, for example, the limitations clauses (raagan argument to limit a right for
reasons of national security). Let us see.

Art. 7 on the International Migration Conventionn@dern specificity) states:

State parties undertake, in accordance with tiegnational instruments
concerning human rights, to respect and to ensuaél migrant workers and members
of their families within their territory or subjett their jurisdiction the rights provided
for in the present convention without distinctidraay kind such as sex, race, colour,
language, religion or conviction, political or otlgginion, national, ethnic or social
origin, nationality, age, economic position, prdgemarital status, birth or other status.

Note the emphasized difference: whereas the AMksttas that rights will be
guaranteed ‘without any discrimination’, the IMG@t&ts ‘without distinction’, the same
as Comment n° 18 of the Committee. In case suemt@tion was not clear enough, that
difference is ratified in the Fact Sheet elabordigdhe United Nations High

20 General Comment No. 18, “Non discrimination”, 108R9.

1 See Choudhury (2003).



Commissioner for Human Rights for the Internatiddédration Convention: “... States
parties should respect and ensure the rights cwtan the Convention without
distinction of any kinff...” . Moreover, this enumeration broadens those whachbe
found in any other Human Rights instrument, byudahg economic position, marital
status or property.

In the integrated interpretation, it is possibledonclude that, by using the term
‘distinction’, it indicates that to make a differt&ation on any of the pointed out
grounds is discriminatory; with the only exceptiohcourse, of those suppositions
pointed out by the IACtHR in its OC-18/03 (diffaration to remedy factual
inequalities; limitations in the exercise of certgolitical rights).

Art. 1.1. must, therefore, be read as follows:

State Parties ... undertake to respect the rightsraedoms recognized in the
present Convention and to guarantee its free dhdxercise to every person subject to
its jurisdiction, without any discrimination, disttion, preference or exclusion for
reasons of race, colour, sex, language, religiohtigal opinions or of any other kind,
national or social origin, economic position, bicthany other social condition such as
marital status or property with the intention deet of impairing or nullifying the
recognition, enjoyment, exercise and guarantebefights recognized in this
convention, in any other international instrument.(29.b AC) or in the Internal law of
State parties (OC-4/84, par. 53-54).

3.2.2. The “distinction” and its elements.

Given that not all the distinctions in treatmemdarstood, according to the
parameters established in OC 18/03, as what issaibte by virtue of being reasonable,
proportionate and objectif® can be considered offensive of such human digfaity
distinction is only discriminatory when it has niojective and reasonable justification’.
How can we evaluate if such justification is ‘olijee’ and ‘reasonable’? All in all, in
such evaluation lies a state’s authorization toycant differentiations based in the
condition of foreignness or, another example, erthigration situation.

The existence of such justification must be evadatith regard to the intention
and the effects (definition band ‘C’ in table 2)praover, it must be ‘adequate’: it could
be objective and reasonable but, in virtue of th&text, not be adequate. The effects of
the measure in consideration are evaluated, thkimg into account, for all these
characteristics, the principles that normally prewademocratic societies. In this
regard, the European Court of Human Rights (ECthH#®)said that not only must it
pursue a legitimate end: the principle is equaibtyated when it is established in a clear
way that there is no relation of reasonable propoality between the means that are
used and the end that is purstfed

22 Office of the United Nations, High Commissioner Human Rights, “The International Convention on
Migrant Workers and its Committee”, Fact Sheet Rb(Rev.1).

23 |ACtHR, Consultative Opinion OC-18/03, paragragh 8

4 ECtHR, Case Relating to certain aspects of the lawthe use of languages in education in Belgium,
Judment of 23rd July 1968, Series A 1968, paragifph



The case law of the Human Rights Committee (GCab8)the consultative
opinion n° 4/84 of the IACtHR allows us to point @ther elements that an integrative
interpretation in accordance with art. 30 of thegkitan Convention point out for
consideration. Not only must it (i) be reasonalilepe objective and (iii) pursue a
legitimate end but also it must be (iv) proporti@n@vhich includes the administrative
and judicial application on the part of authorifiead (v) adequate, it must take into
consideration (vi) the prevailing principles of entocratic society (which makes this
principle a parameter and not an autonomous gréammestriction); (vii) and also those
which derive from respect for human rights (pointed also in the OC-18/03,
paragraph 105): it must not diminish the essendheofight or other recognized rights
(‘principle of consistency’). Lastly, it must fulliithe requirements of (viii) necessity,
because it is not enough that it serves the pexthjitirposes, it must also be necessary
to protect them and (ix) lesser harm, accordinghah it must be the less intrusive
instrument among those which could achieve thaelgsesult. These limitations,
dispersed in different instruments and the caseolfalve organs, are cumulative.

3.3. The margin of appreciation of states.

The theory of the ‘margin of appreciation’, emeggfrom the ECtHR, does not
have a precise formulation; in fact, it was nogovated in the text of the convention but
it has been developed by different organs of tistesy. According to Benvenisti
(1999), it is based “on the notion that each sgdeeentitled to certain latitude in
resolving the inherent conflicts between individtghts and national interests or
among different moral convictions”. This is onetloé aspects implicated in the notion
of doctrine, identified by Letsas (2006) as thessaibtive concept as opposed to what is
called the structural concept, which is relatechwitkind of judiciality in favor of the
states, on the part of the European Court. Thedormhich interests us more,
emphasizes the interrelationship between indivitibatties and collective goals.
According to the same author, the margin of appatemsi is usually linked to two ideas:
() the adoption of measures, prescribed by lawkanstate authorities, with a view to
achieve the collective objectives, is justified) &lthough such measures may interfere
with the fundamental liberties of individuals, sunterference does not constitute a
violation of the Human Rights.

The situation in which this is most clearly exposegrecisely, the so called
limitation or accommodation clauses, which giveestaa power or margin of
appreciation to interfere with the fundamentalfilas. In this respect, the author
summarizes the steps taken by the Strasburgh otg&me®w whether a limitation is
permissible: (i) first, to determine whether thbes been an interference with a liberty
recognized in the Convention; (ii) to establish thiee such interference is prescribed
by law; (iii) whether the aim of the interferen@l$ within the list of legitimate aims
mentioned in the limitation clauses; (iv) whethse tnterference is proportionate or
‘necessary’ in a democratic society. In the Amari€onvention we find examples of
these clauses, some under the shape of exercigecardance with law’ (and only
subject to what art. 30 in the same conventiorbdéistees, that is, law coming from
Congress, passed for the general interest andathim for which they were
established, OC-6/86), others including that thesinalso be necessary for certain
legitimate objectives, such as guaranteeing pw@gaurity, the rights and freedoms of
others, etc. These have been summarized in table 1.

Of the rights listed therein, those included in 48 and 21 in the AC, along with
the prohibition of arbitrary interference in priedife (art. 14 IMC) cannot be restricted



on the grounds of migration or foreignness conditia the same way, the right to
freedom and personal security (art. 16 and 17 INdG) not to freedom of circulation
(art. 39 IMC) must be guaranteed regardless oftiggation situation contrary to what
happens with the right of assembly and associdtidn26 and 40 IMC). In conclusion,
bearing in mind those suppositions in which thérieson is based on the condition of
alien or on the migration situation (which impleslistinction with regard to nations or
a differentiation between legals and illegals)know whether a limitation of this kind
is permissible, not only do we verify the existentsteps (i) to (iv) mentioned in this
section (interference in a recognized freedom,qoilesd by law, according to a clause
or legitimate intention, etc.), but also that pdim} also includes the mentioned
requirements such as (i) to (ix) in the previougise (reasonability, objectivity,
adequacy, etc.)

The key point in the recognition of rights has tvemtral cores: economic, social
and cultural rights, on the one hand, and thoseeded to physical liberty, on the
other; we will deal with this last aspect in thexingection.

4. The right to personal liberty and expulsioA®.
4.1. The right to personal liberty

Does the detention of a foreigner admit the sanmeltons as that of a national
or is there a reasonable distinction that couldgneunded on foreignness? And on the
condition of illegality? How is the margin of appiation of a state constructed in its
case, when only illegal migrants can break thesmiadtrative laws?

We should remember that (the exercise of) the tiglphysical liberty may be
suspended in exceptional situations, for examplenwthe life of a nation is in
danger’.

Art 7 in the AC itemizes certain components ofspaial liberty that are
recognized to ‘every person’, so that no legaliniisions are possible on the basis of
any categorization as a foreigner: the right tedi@m and personal security (7.1), to be
informed about the grounds of detention (7.4),g¢ddken without delay before the
pertinent judicial authority (7.5), to habeas cargr.6), along with the prohibitions of
arbitrary arrest (7.3) or for debt (7.7). The oekception refers to the causes and
conditions of deprivation of physical liberty (7,.2hich must be established in advance
(principle of legality) by the constitutions or bye laws passed in accordance with
them. In the absence of specific regulation, sestkriction must be: (i) in accordance
with the law, (ii) dictated for reasons of genendrest, (iii) with the purpose for which
they have been established (art. 30 AC).

For its part, article 16 in the International Contien on the Protection of the
Rights of all Migrant Workers and Members of tHeamilies recognizes the right to
personal liberty regardless of the migration stabtdy subject to what the laws
stipulate. These laws are clearly not those onatimn matters (because, otherwise, we
would be faced with a circular question), which lieg, likewise, that the mere
condition of alien or illegal cannot be used tocfye in a specific case and for this
right, the requirement of general interest thatZ0tin the AC establishes.

% n its original version, this work also includedigelines regarding freedom to enter, leave, citeul
and reside in a territory, as well as judicial guaees for the cases of alien detention. They haea
eliminated for space reasons.



The IMC devotes two sections specifically to adstiraitive detention to provide
different accommodation for criminal offenders @)7and make it clear that the
expenses for the proceeding that originated inrtfiaction of migration rules shall not
be born by the worker (17.8). For the other sugpmos that lead to a detention, the
Convention makes it clear that they must have @ineesrights as nationals who find
themselves in that situation (17.5, 17.7). Admnaiste detention, understood as the
deprivation of freedom of a person ordered by atstrative authorities — not the
judicial ones -, without any criminal charge on imprisoned or detained person, must
only take place in the cases when it is strictlyassary and for the shortest time
possible but a revision of the situation also mehas if the application of another
mea?gre other than detention is possible, the fomust be considered rather than the
latter™.

Even though the IMC says nothing about the reagwrdetention or the laws that
regulate them (it refers only to the consequenees)nust bear in mind some more
premises. In the first place, requirements (i)ixp €xplained in section 3.2 must be
fulfilled. All that, on account of the detentionibg due to the simple circumstance of
being an irregular migrant (and under no circumsarfor those in a regular situation)
and, in any case, it is necessary to analyze casade whether the detention in
particular is in accordance with reasons of genatatest, because it is not enough that
the law is: discrimination also takes place whendbncrete application results in
impairing the enjoyment of a right — and with thegose for which such detention has
been established (art. 30 AC). Once done, the rentaparameters come into play
because it may normally happen that the detenfi@am aregular migrant is in keeping
with reasons of general interest or with the puepaisguaranteeing the fulfillment of an
expulsion or deportation sentence (such is theqaarpf the detention; different cases
would be those in which public health is at stddlexause such reason would be
regardless of status of national or foreigner, lagor irregular) but not be reasonable
in virtue of, for example, the situation of the g@m on which the regulation is intended
to be imposed (the support of the family). And etren, it remains to analyze,
according to the same requirements, the pertinehsech expulsion or deportation.

In the second place, we must remember that deteistijpist a measure to
guarantee the implementation of another such aslgigp or deportation. The
principles that regulate the administrative detantire similar in the case of refugees.
Pejic (2005) also indicates, that (i) administratdetention is not an alternative to
criminal action, but ‘a measure of control that nb@yordered for security reasons in
armed conflict’, ‘or for the purpose of protectistate security or public order in non-
conflict situations’ (p.361); (ii) it can only bedered on an individual case-by-case
basis and without discrimination (since ‘a Statisblo¢ non-individual detention of a
whole category of persons could in no way be caremdl a proportional response,
regardless of what the circumstances of the emeygsancerned might be’); (iii) it
must stop as soon as the motives that originatdidappear; (iv) it must be in
accordance with the principle of legality. It hasmgantees, for example, to be registered
and remain in an officially recognized place.

In short, this is the reasoning that backs thestant that the right to freedom and
the protection against the deprivation of libertysinbe guaranteed to every person
under jurisdiction of a State without discriminatid he juridical classifications
according to migration status cannot create figisumch as that of ‘excludable
foreigners’: we know that internal law cannot beaked as justification for the failure

28 \Working group on arbitrary detention, Report E/@N999/63/Add.3.



to perform a treaty (art. 27 VCLT). Precisely fbetcase of the USA and the detainees
in the Guantanamo Bay Naval Base, the US Supreme @gected the argument of
‘legal loophole’ (by which they did not even hawe right to habeas corpus) and
expressed the view that people imprisoned in thelBae a right to defense and to
appeal the lawfulness of their detention

4.2. Expulsion: art. 22 in the AC.

The American Convention deals with the right ofigners not to be expelled in
sections 6, 8 and 9 in art. 22:

(...) 6. An alien lawfully in the territory of a S&Party to this Convention may
be expelled from it only pursuant to a decisiorcheal in accordance with law.

8. In no case may an alien be deported or retuimacountry, regardless of
whether or not it is his country of origin, if ihat country his right to life or personal
freedom is in danger of being violated becausdaofdce, nationality, religion, social
status, or political opinions.

9. The collective expulsion of aliens is prohibited

These regulations leave out aliens in an illegabsion again and, taken literally,
would they allow the expulsion of a migrant in aegular situation to be executed not
in compliance with the law? (section 6). The coverievotes a specific article
(number 13), which reproduces section 6 but is nfereurable insofar as it adds
‘except where compelling reasons of national ségotherwise require, be allowed to
submit the reasons against his expulsion and te hevcase reviewed by, and be
represented for the purpose before, the competdéimbidty or a person or persons
especially designated by the competent authority’.

The correct interpretation indicates that evenersons subject to the jurisdiction
or the territory of a state party of the Americanr@ention, and even when this last
instrument does not expressly envisage it, undefrtter-American system aliens in
an irregular situation must be allowed to exprdss teasons against their
expulsion (art. 29.b AC).

Likewise, until such time as the said revisionas@, they shall have the right to
request that the execution of the decision of esipalis suspended (art. 22.4 IMC): in
this case the right to information on this right.(83 IMC) in a language they
understand (art. 18.3 IMC) is vital and in any ¢dley shall always be given the
necessary time to settle ‘any claims for wagesahdr entitlements due to him or her
and any pending liabilities’ (art. 22.6 IMC), a rhgegrtinent specification given the
abuses they are subject to, both on the part sktimno employ or hire them and state
authorities.

On the other hand, it is clear that in the lighthad said articles, the expulsion of
aliens, either regular or irregular, is forbidd@hnif it is collective, since ‘each case of
expulsion shall be examined and decided indiviguédirt. 22.1 IMC); (ii) if their right
to life or personal liberty is in danger of beiriglated in case of expulsion or
deportation to any country.

Moreover, the fact that this principle (of non-netement) belongs to the domain
of ius cogens allows us to expand the protectiasisaged in these instruments to the
extent that they become erga omnes obligationsatxss of the fact that the obligated
states are party to the Covenant or to any of éimeentions: (iii) to the motives that

27 Al Odahet. Al. C.United StatugNo. 3-343), 2004. Quoted by De Zayas (2005),7p. 1



originate the risk of violation (race, nationalitgligion, social status or political
opinions) is added the membership of a certairagcoup (art. 33 in the Convention
relating to the status of refugees of 1951), {ig prohibition of rejection in the borders
when such risk exists; (iv) the prohibition of elgion or deportation in any case, and
even in the borders, when there are strong redasdmsieve that the alien would be in
danger of being subject to torture (art. 3 Cartageaclaration on Refuge®s

All this plexus of rights and guarantees that canm@nt the principles coming
from international humanitarian law establish tberect interpretation of the
prohibition of expulsion of any foreigner even untlee Inter-American system and
even if the state in question is not party to thgright Convention, since such
guidelines specify the content of the said righdtésd in the American Convention as a
simple prohibition) for these cases: the corpuss iaf protection.

5. By way of conclusion.

Dealing with imagined and felt human lives, ond wadcept no figures of
starvation as all right, no statistics of passesgéety as low enough.
Nussbaum.

In migration as a ‘phenomenon’

and the migrant as a subject converge the fund#aherises from a transition
time towards a goal not yet determined; mainlyliheriness of the sense of
national borders and its satellite concepts (nadility, citizenship, etc.) cause the
designation of foreigner to lose its point of refiece;

the majority of migrant workers who are attractgd/blatile capitals like a
lighthouse — even if they get burnt, even if theyid the journey, even if the economic
order receives them whereas the juridical and sooiker expels them- are a
postmodern reproduction of a homo sapiens whoralgoates to survive. As if that was
not enough, fortifying the borders and auscultatihgns has become a question of
‘national security’, in which there are plenty ¢htements, referring to the margin of
appreciation of States, such as “where the aimageption of national security, the
margin will normally be a wide one” (Leander v SwadqSer. A) 116, 43). As the
IACtHR has stated, ‘it is possible to identify eimstances in which considerations of
public welfare may justify departures to a greatelesser degree’ but they must not
stray away from considerations of reasonabilityeotivity and legitimate purpose
(OC-4/84, par. 56-58) or from the integral protextof a person’s rights.

The transition from an international system intwald system must be born in
mind when interpreting the margin a state hassordjuish or restrict, not the
recognition, but the exercise of a right to aliprssent in its territory or under its
jurisdiction, if they used to be an isolated casen@ should say, temporary (at least as
part of the theoretical framework of national statéoday the assiduity, number and
animus quedandi must enlighten a perception anddigal order in keeping with it
where there are few elements missing for them tdHseOther or Our Dark Object of
Fear. Moreover, this supports our position extrgmekeeping with the requirements

%8 |n the American sphere, the Cartagena Declaraiid®84 and the Declaration of San José in 1994,
though adopted verbally, are recognized both addomental interpretation guidelines for the
implementation of the rule and as pillars of thetpction of refugees in Latin America.



that the State must fulfill in order to validly g\a different treatment to aliens in
relation to its nationals: an interpretation ‘aatiog to the times’ of the ‘living’
instruments of Human Rights (IACtHR, OC-16/99).dHy, the most favourable
regulations in the International Migration Conventiin the pertinent agreements of the
International Labour Organization (Numbers 97, 148, 157), the related
recommendations and other international instrumeoisstitute interpretation
guidelines (or its corpus iuris of protection) the precision of migrants rights under
the American Conventién

As we have mentioned, the IACHR specifies that dtiengh states have a wide
margin of discretionality over migration mattetsistdoes not imply that this power is
not subject to international obligation with regamdHuman Right¥ or that they must
stray away from the previous considerations (OGH4@r. 58). The said guideline is
clear and does not admit reservations for somegigtate discretionality over
immigration matters has limits, inasmuch as a Stataot, for example, implement
policies based on racial discriminatfon
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