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ABSTRACT

This article deals with the autonomy, discretionaoyer, and wide range of
attributions allotted to the Public Prosecutor'§ic@fin Brazil by the 1988 Constitution.
One of the objectives is to analyze whether thialgioation is not alien to the
demaocratic principle that state institutions, amdrethose that do not choose their
members by direct elections, should be accountaltlee public for their acts. The
author draws on the neo-institutionalist literatarebureaucracy to analyze the Public
Prosecutor's Office in Brazil. The conclusion iattthere has been a quasi-abdication
by politicians in relation to the institution in ggtion, a rare occurrence in Brazil and in
other democracies.
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INTRODUCTION

Until the democratic 1988 Constitution, the BramiliPublic Prosecutor’s Office - PPO-
(Ministério Public was an institution attached to the Executive tinaof power — the
prevalent model in most consolidated democraciébofgh this agency has already
occupied different sections and chapters in othastitutions during the country’s
republican history, institutional instruments, sashthe appointing and dismissal of the
attorney-general by the president, are proof dadititschment to the government. The
1987/8 constitutional assemblies which, howevetidil to grant greater autonomy to
the institution not only from a formal point of weby including it in a chapter apart
from the Executive branch, but also by creatingmatsms which considerably protect
the state and federal-level PPO from governmentatference in particular and
political interference in general. This autonongugh, was not accompanied by a
significant increase of instruments of accountgpili

Autonomy is not the sole factor responsible fonsfarming public prosecutors into
important political actors. Autonomy without ingtnents of action would not have been
enough to catapult the PPO from the criminal seabifothe newspaper to the political
section. The opposite is also true: granting trenag instruments of action — such as
the public penal actions, public civil actions arl inquiries — yet, without conferring

it autonomy would transform the Brazilian PPO iatoinstitution subordinated to the
Executive branch limited to carrying out governnagéiliecisions and guidelines.



Furthermore, the PPO has a wide range of attribstiwarranting the claim that there
are few issues in Brazilian society than canndréesformed into a legal matter by this
institution. From petty crimes to corruption, fraimer pollution to the right to stand for
election, almost any topic can become judicialiaethe will of this institution.

This article discusses the new PPO that aroseta#et988 Constitution. It concludes
that the PPO is unique because it combines a $editsf — autonomy, instruments of
action, discretionary powers, in addition to a widege of attributions — that are not
common in institutions submitted to few accounifbihechanisms.

THE AUTONOMY OF THE PUBLIC PROSECUTOR’S OFFICE

Members of the constitutional assembly of 1987/d®d the PPO from the Executive
without subordinating it to the Legislative or Jeidry branches. Autonomy in relation
to the branches of government, however, need nalyimreedom from any kind of
political accountability. The crux of the questiconsists of finding out whether there
are instruments capable of ensuring that the adfigrublic prosecutors is accounted
for, whether they are responsive to an externalraot whether members of the PPO
can be held responsible for their actions when omdact is identified.

The number of sanctions applied by politicians,thmber of parliamentary
commissions responsible for oversight, the requemrnef annual reports of activities
etc. are the clearest indicators in evaluatingitgree of external interference over an
organization.

If the only parameter were this kind @fposteriorioversight — which has been dubbed
elsewhere “police patrol” oversight (Kiewiet and ®abbins, 1991) —

the conclusion would be that there is a compleseiate of accountability and that the
members of the constitutional assembly chose &af@ any interference in the fate of
the PPO in Brazil, thus signaling that politiciaisicated control over the institution.
Direct sanctions do not occur, as there are nounmsnts to do so available to
politicians. Although the law established that BfeO is to be submitted to financial,
accounting, operational, budget, and asset ovdrslgh is the sort of accountability
due only to the Brazilian Court of Accouni&ripunal de Contas da Unidpand does
not translate into the monitoring of the actualgedures of the PPO. In this sense,
politicians are incapable of modifying the actiamisnembers of the PPO due to the
lack of direct instruments created for this purpose

An alternative consists of seeking indirect instemms that could serve as incentives for
the institutions to closely follow the will of pdiltians.A posteriorioversight of the
police-patrol type is only one among many possibdi— all of them less efficient, it
must be said — yet not the only one. That politisido not constantly sanction members
of the PPO and do not directly oversee their astismot tantamount to claiming that
public prosecutors do not take into consideratiewill of politicians and that they
cannot redirect the PPO’s activity, if not immedlgf in due time. In fact, this lack of
sanctioning might indicate that prosecutors aregatting what politicians desire so as
to avoid possible sanctioning. Stated otherwise:



“[...] the fact that bureaucratic agents appear t&eraolicy with little
direct input from elected officials does not neegidg imply that
bureaucrats are responsible for policy choiceshat they employ
meaningful ‘discretion.” Bureaucratic choice is eadbed in a game in
which the appointment power of the executive amislature, together
with the threat of sanctions, provides a potentidicisive influence
over policy” (Calvert, McCubbins and Weingast, 1389, emphasis
added).

The delegation of tasks and powers by politiciana government institution, therefore,
Is not always synonymous with abdication. This iegpthat the “agent has complete
discretion over the policy choices and that thagpal has no contrdl(McCubbins

and Noble, 1995:74). As the authors themselvestatinis definition is rather extreme,
as there might be relative amounts of abdicatiart fblative amounts of abdication
imply that the principal is able to influence thgeat’'s choices to at least some extent”
(ibidem. Thus, absolute abdication only exists betweditigans and bureaucrats
when the former have no means to modify the actmakinitiatives of non-elected
actors. When there is no kind of budget oversighii@ politicians possess the
institutional instruments — even if they are omglirect means of control — it is not
possible to define the delegation of tasks asra fafrabdication.

According to this definition, bodies with a highgilee of autonomy relative to
politicians would not be truly autonomous. Ultimgfdoudget approval remains a
prerogative of elected actors, even when such auatons bodies propose their own
budgets. According to this rationale, the PPO distadd by the 1988 Constitution bears
great resemblance to the PPO during the militagymre since, in both cases, budgets
were ultimately approved by politicians. Furthersyanother possible argument is that,
since legislative initiative depends on elected@gtpoliticians would be able to modify
legislation in order to change the direction ofublpc agency, even in cases when the
budget is managed with a relative amount of autghomn cases when an agency is
bound to certain budget constraints. This definittoowever, does not take into account
that a constitutionally defined organization sustitee PPO enjoys greater protection
from outside interference than organizations defimerely by ordinary law. For
instance, an agency that must regularly accountdactions to the Legislative branch
is less autonomous than an agency which requsgsiitcipal to amend the constitution
in order to effect a change in the “contract” whagfines this agency’s functions.
However, a public agency which submits its budgehée Legislative branch is more
autonomous compared to those who do not haveigis Without identifying these
distinctions, one might conclude that no agencetaid autonomy and that the changes
brought about by the 1988 Constitution with regarthe PPO are thus irrelevant.

In this article, | suggest that the concept of ehtion is more useful when it is ascribed
greater flexibility and considered relative to atbeganizations, both national and
international, or when the approval of the budgethe Legislative branch is subjected
to restrictions with the consequence of limitingigozal interference. The budget of the
PPO, for example, is proposed by the PPO itselfsahanitted to the Legislative branch
and the PPO is responsible for its own adminigtnativhich makes it stand out in
relation to other government organizations andh&RPO before the 1988 Constitution.
Furthermore, given that public penal action isranative exclusive to the PPO,
constraining its budget can imply paralyzing thedamental activity of law
enforcement, since no other entity can legallyilfuliis function.



In other words, the assessment of mere delegationarsimplifying as it does not take
into account the creation of a series of instrusiemiany of them constitutionally

based, which hinder government or legislative fietence in an organization. Yet, to
state that abdication has occurred does not exfilairthe PPO budget independence,
for example, is only relative. Thus, somewhere eetwdelegation and abdication, there
is the possibility of an intermediary phenomenanekevated degree of autonomy,
nevertheless, unaccompanied by substantial instrtsneé accountability. This article’s
hypothesis is thajuastabdication is the term that best fits the casthefPPO after the
1988 Constitution.

Institutional Instruments Guaranteeing Autonomy

In light of the literature, this begs the questommcerning which instruments are
capable of altering the type of action of prosersiin the Brazilian Justice System and
what problems might arise.

The first instrument is the idea of allowing for ltiple agents, that is, delegating
similar tasks to different actors. The idea behimd is that, although cost might
become elevated (salaries, equipment etc.), cotigpesimong these actors will be
stimulated and, “combined with the correct inceedgivthey enhance performance”
(Przeworski, 1998: 56-7). Thus, in addition to reidg the chance, no action is taken;
actors are leveled in terms of the scope of thetioas — a complicated matter when
issues under the government’s responsibility arelued.

The underlying assumption is that politicians caniph organizations not functioning
appropriately and reward those which best fulfiftit roles by granting greater financial
support to the latter at the cost of the former gioample. However, even if competition
among organizations occurs, the PPO can only d&lhapunished since there are
limitations as to the extent its budget can be lcuaddition, in the case of public civil
actions, although other actors can employ thisuns¢nt, only the PPO can resort to
civil inquiries and penal public action (which matitymes serve as an accessory to
public civil actions). In other words, although tRBO does not have a monopoly over
several issues, it possesses privileged meansnparson to other actors, rendering
competition unequal.

Another instrument used to elicit bureaucratic oesiveness is the establishment that
one agency’s actions can always be blocked bydtiers of another, thereby
guaranteeing institutional oversight (Kiewiet and@libbins, 1991; Przeworski, 1998).
The problem of multiple agents with veto-capacityoe agency’s actions is that the
greater the number of actors with the right to yvéte harder it becomes to modify the
status quo; the greater the number of control mashes over an agent, the harder it
becomes for it to make changes it was designemipéement: “Checks, then, inhibit the
ability of agents to take actions that the princtgmnsiders undesirable, but necessarily
retard agents from taking desirable actions as jweJl (Kiewiet and McCubbins,

1991: 34).

An important aspect, however, is that if the Judicbranch can be included as a body
with the power of blocking the action of other astdhus prompting responsiveness on



the part of non-elected actors. Ultimately, theidady branch does not respond directly
to politicians, and therefore the issue at stake Isinstitutional oversight amongst
agents in which the principal is made up of pdbtns. If the Judiciary branch were one
of these organizations, there would be no trulpaoinous government actor. Even
regulation agencies, which enjoy a high level dbaomy, can have their actions
reviewed by the Judiciary branch. In other worlls, ludiciary is not an actor
participating in institutional oversight stimulatbyg a principal made up of politicians.

Nonetheless, if the Judiciary branch is countedresof the actors with veto-power
over the PPO and responsible for the instituti@mt®antability, would it be possible to
state that prosecutor action is limited? The answéris question is yes, at least in
most cases. Ultimately, in Brazil, prosecutorsthose responsible for proposing legal
action, but it is the Judiciary that is responsibleadjudication. Yet, there are many
forms of action in which the PPO does not depenflidges, even if later these actions
can be questioned in court by those affected:

“Problems related to consumers’ rights, the envirent, the
community are, more often than not, solved withisaning to
resort to judicial proceedings that would submgnthto the
Judiciary. In fact, prosecutors (...) give priority the solution
through settlements agreed upon by litigious psrtie
administrative procedures, requisition of meastogsublic and
private bodies and other extra-judicial instrumen@ne
estimate is that 90% of all issues are solved withioe need to
involve the Judiciary” (Sadek, 2000: 28).

Furthermore, in matters directly related to thatall game, the Judiciary’s answer can
come too late. The time it takes to process a jaldi@ase makes it hard for a politician
accused of misconduct to, for example, clear tpsitaion before an election. As in
most cases, when there is nothing preventing pubsexfrom taking a public stand
concerning accused politicians, the press is useaise suspicion (and often to serve as
the trial) that can be damaging to politicians. iejedicial prosecution for accusations
that do not hold is remote and never a politicaguaility, distancing this type of
punishment from being a clear mechanism of accbilitja

In sum, the Judiciary branch is not a typical irelaent mechanism used to sway
prosecutors towards the wishes of politicians grdgibecause judges do not respond to
politicians. The Judiciary branch also is not sscgeble parameter in itself to determine
if an institution enjoys high doses of autonomyltimately, there is always the
possibility of appealing to courts, which woulddeta the conclusion that no
government actor is autonomous. In addition, tlaeeeseveral initiatives by the PPO
that circumvent judges and procedures whose reagtight not be timely from the
perspective of the political-electoral game.

Another important instrument that serves politisiaminfluencing an agency is the
right to appoint the head of the organization, pgssomeone with whom there are
compatible interests. However, politicians musb dle able to remove appointees who
do not observe their wishes. The fear of punishmasftlosing one’s post — is
fundamental in generating incentives so that tlentfgllows the wishes of the
principal (Shapiro, 1997; Finn, 1993; Calvert, M&@Bins and Weingast, 1989). In their



guest to keep their posts, agents anticipate tekasiof politicians. This instrument is
so important that, Wood and Waterman, in theirgidJS agencies, found out that
“in five of the seven programs we examined, agengputs shifted immediately after a
change in agency leadership” (1991: 822).

In the case of the appointment of the head of #® Bf the Union, the attorney-general
is appointed by the President from among the cgrexsonnel of the PPO. The
appointee must then be approved by a majorityerS&nate. This form of appointment
could suggest that this is a political post andrdfore, an important mechanism of
interference. According to the line of reasoningatded above, the principal would
chose someone attuned to its interests, and tmeytgeneral would be responsible
for creating an institutional policy, respecting tvishes of the politicians involved in
the selection process.

However, two institutional mechanisms undermine #xplanation. The first point is
that, when observing the rules concerning the cactpremoval, the head is
considerably protected from political interferenkteaddition to the two-year tenure,
the attorney-general can only be removed by thsitReet, upon previous authorization
by an absolute majority in the Senate. If the remho¥ a Secretary, a decision
belonging exclusively to the President, is alreaolysidered costly from the political
point of view (alliances may be shattered, postsipied by parties are lost etc.), with
the need of Senate participation, this initiatiae be extremely difficult. This
protection is an exception within the Brazilianipoél system, both with regard to most
posts in the government structure and to othertitatisns, with regards to the PPO.
Even in a compared perspective, in general, thd bethe institution which holds the
monopoly over penal action is appointed and rematede exclusive will of the head
of the Executive branch.

Protection against removal at the exclusive willhef President is a prerogative not
even the head of the Central Bank or the direabagher important public entities
enjoy, for example. The relationship with the piat is not only fragile, but is also
based on two distinct principals since there iguarantee the President has a majority
in the Senate. According to Kiewiet and McCubbib891), multiple principals may not
be capable of expressing a unique policy, makihgiter to evaluate the actions of
agents and giving bureaucrats a margin for manetives making it possible to act
counter to the interest of principdlsUltimately, since there are two principals, inist
clear which one of them the agent must take intmaat given that their interests do
not necessarily coincide.

Furthermore, another factor limits the importantéhe ability to appoint the attorney-
general. The institutional instruments availabletfe attorney-general to control the
action of other members of the PPO are also limitkdn they are in the position of
principal. The structure of the PPO is not thaa tfaditional hierarchy, as in most other
government organization. Prosecutors have a camdileamount of autonomy with
regard to the attorney-general, as do prosecutaedation to attorney-generals of
states. The promotion of a prosecutor, which cbyjabthetically serve as an important
mechanism of incentive as to align the interesfsro$ecutors and the attorney-general,

! On a compared study of the Public Prosecutor'&®fh Brazil and its counterparts in other
democracies, see Kerche (2005).
% This problem has been termed the Madison Dilenifigu{et and McCubbins, 1991).



occurs independently with no regard to the wistigheattorney-general, since they
follow either the criterion of seniority (senior mbers have priority in promotion) or

the decision taken by collegiate bodies of the PROther words, even if the
prosecutor’s professional performance is not alignih the attorney-general’s
interests, there are institutional mechanismsghatantee career ascension. This model
may stimulate low predictability of the PPO’s aoscand thwart the creation of a

unified and coherent institutional policy defineglithe attorney-general.

The possibility of being maintained in a leadergbmst, although limited due to the
existence of multiple principals, could serve asna@entive for the attorney-general to
take into consideration the wishes of politiciadscording to the Constitution, the
federal attorney-general can be kept in the samsegs many times as the Senate and
the President find it convenient. Therefore, indktempt to keep the post, the attorney-
general would attend to the wishes of the prinsifiralorder to assure maintenance. It is
the same logic of the accountability vote transpdsea non-direct vote systeim.
However, if the President does not have a majarithe Senate, whom shall the
attorney-general try to “please”? In case it isPhesident, the attorney-general can be
vetoed by the Senate. In case it is the senat@sttorney-general might not be
appointed by the President.

A similar scenario is the appointment and dismis$atate-level attorney-generals.
According to institutional rules, members of thatetPPO participate in a direct vote in
order to select a list of three names to be presetthe state governor. As the federal
attorney-general , the state attorney-generalaha®-year tenure, as dismissal can
only occur with an absolute majority vote in thatstLegislative, regardless of any
governor interference.

In this case, therefore, the principals are mudtipther colleagues in the state PPO,
who vote to form the list presenting three candidathe governor, who chooses from
among those on the list; and the state legislatbis can choose to dismiss the state
attorney-general . Unlike the federal attorney-gehgthe state attorney-general can
only be reappointed to the post once, making tbegss less predictable. In a direct
election, the political party plays an importanerfor candidates who are presenting
themselves to the electorate for the first timeyben a member is a candidate for the
last time. Without parties, politicians exiting pigdife would have no incentive to pay
attention to the wishes of electors, since theyldioot be disputing future elections nor
transferring their political legacy to a partywié apply this reasoning to the case of
attorney-generals of states, who only have a laniember of terms (two in total) and
no party-affiliation, they could easily become “ontrollable” during their second
tenure.

In other words, although the appointment of thedhafaan organization constitutes an
important instrument in guaranteeing the influeatpoliticians over a government
enterprise, this cannot happen in the case of @ iR Brazil. This is because, first,
there is no unique principal. Second, the posbtsstrictly a political one. Third, the
PPO is not organized in the traditional hierarchisanner, that is, leadership has rather
limited internal powers.

% In the accountability vote, the elector punisheeewvards the candidate based on past performahée.
is different from the mandate vote in which thectde selects the best proposal during a campaign. F
more details, see Przeworski, Manin and StokesQ)1 @pecially the Introduction.



Another instrument capable of generating stimutushbn-elected actors to act
according to the wishes of politicians is the atarm (Kiewiet and McCubbins, 1991).
In the same manner agosterioripolice-patrol styleversight, it is not capable of
guaranteeing that an agent will report truthfulbpat actions. Therefore, the fire-alarm
style oversight seeks to collect information frdroge who are served by the
bureaucracy, namely, the citizens:

“[...] since it is the bureaucracy that is in charge serving
citizens, they are the ones who have the best nrdbon
concerning performance. In addition, if politiciangere
concerned with the well-being of citizens, then theerest of
citizens coincide with theirs, who are the prinéspand not with
those of bureaucrats, who are the agents” (Przé&yd$98:58).

The fire alarm, therefore, gives politicians a ateto modify the actions of agents
when organized groups who orbit the bureaucracydtie alarm, warning of eventual
bureaucratic failings. The problem with this alasnthat, when groups are not
organized, they cannot make themselves heard ltycpotis, or, using Moe’s
terminology (1984), the decibel-meter does not fimmcproperly. Another difficulty is
that, if politicians do not possess institutionaahnanisms to modify the actions of their
agents, there is no way to rapidly change the lngreay’s actions, not even by
sounding the fire alarm.

The fire alarm would hypothetically be an importargtrument in the oversight of the
PPO since, for example, prosecutors are not redjtoreresent politicians with an
account of their actions — even if this does ngilinthat the agents would fully disclose
information to their principals. The problem, howeus that the actions of the PPO are
not always oriented towards organized groups,rather, often to isolated individuals
and scattered groups. Thus, the alarm might nédumeenough to be heard by
politicians. In the event it is heard, what are pbétical instruments available to
sanction institutions for their misconduct? Theiesat stake is that the institutional
mechanisms for overseeing an agency are not omigrii@ct, but also do not leave a
great margin for punishment, thus undermining antatility.

A development that could have limited the autonahthe PPO was the creation of the
National Council for the Public Prosecutor’s Offi¢onselho Nacional do Ministério
Puablico in 2005. This organization is composed of theefatattorney-general , four
members of the federal PPO, three members of #te BPO, two judges appointed by
the Supreme Federal CouBupremo Tribunal Federphnd another one by the High
Court of JusticeQuperior Tribunal de Justi¢gaand two lawyers appointed by the
Brazilian Bar Associationdrdem dos Advogados do Brasand two other citizens
noted for their knowledge of law appointed by thaubke of RepresentativeSgmara
dos Deputadgsand the Senate. It is attributed with the tadksverseeing the financial
and administrative management of the PPO, compthe activity of prosecutors, and
choosing a national audit body. Although this atitre might suggest demanding
greater accountability from the PPO, as well asatestrating that politicians did not
abdicate their right to legislate in the sensenfiiencing the actions of the PPO, it is
worthwhile remembering that the members of thisaaigation are law enforcers, that
most of them are members of the PPO (even the qrttgan charge of the audit body),



and that only two of them are directly appointeccbggressmen elected by the direct
vote of citizens. There is no sufficient data fefiditive claims concerning the Council.
However, if the idea consisted of more effectivd daily external oversight, the
composition of the council with the majority of meers belonging to the PPO itself
could be considered enough to transcend corporakereents.

Thus, it is possible to conclude that if compldbelieation did not occur (since
politicians can still amend the Constitution, mgdlie constitutional law, or interfere in
the budget proposed by the PPO ), there was dtdedelegation which assured a wide
margin of autonomy and a range of tasks seldom seeong government bodies
composed by non-elected members. In other wordst wiccurred was auast
abdication.

WIDE RANGE OF ATTRIBUTION AND INSTRUMENTS OF ACTION

This quasiabdication, although rather alien to the princgateording to which in a
democracy the people have the sovereign powerardise it through elected
representatives, is identifiable in a few certaiges and is therefore not exclusive to the
PPO in Brazil. Some agencies, such as the US Heelesarve, the institution of
ombudsmen in Nordic countries, and Brazilian regiotteagencies carry considerable
autonomy in relation to politicians or society asfale. In some cases, high doses of
autonomy can even be, if not desirable from thepmstive of a system based on
popular sovereignty, at least acceptable: eithealrse it guarantees the freedom of
actors to act contrary to the temporary interesmobtical parties, or because they
provide certain political compromises with crediyiby not allowing them to seem like
the direct consequence of the actions of a cerémtmicted political group, or because
they decrease the transaction costs of the Legislatanch.

Nonetheless, not eveguastabdication is equal in terms of the amplitudehaf tasks
transferred to non-elected actors. It can be $aitithe examples of agencies with
massive amounts of autonomy are generally thosehngerform more specific and
focused roles in their interferences in the pditigame, in society, in the economy, or
in public policy. It is ultimately easier to credégal rules and institutional mechanisms
for bureaucrats whose functions are well definetlweho do not possess discretionary
powers. In contrast, a broader range of attribstemd vaguer legislation - increasing
the chance for a non-elected actor to abuse disoegt/ powers — implies the need for
stronger accountability in order for the principafollow the performance of the agent.
According to Shapiro: “It is one thing, however piace a policy beyond democratic
control by the relatively fixed provisions of a abitution and quite another to place it
in the hands of an agency of government wieldingpamy discretion” (1997: 289).
Therefore, when the degree of discretionary powéniited, the chances of arbitrary
behavior are also reduced, making the existeneg@fcies with high doses of
autonomy more reasonable. On the other hand, the freedom a government actor
has the greater the oversight over its actions|dHhme!

Building upon the observation that the BraziliarCPras undergone a processjofst
abdication, would it be possible to say that thesenative recommendations relative to
the limitation of tasks and discretion are beingpfeed? The answer varies according
to the function being observed. As is well knowre Public PPO is actually a single



institution which, nonetheless, performs a multtwd tasks. Regarding the PPO
“classic” task of bearing the responsibility to pose public penal action for common
crimes, it can be said, as | shall demonstraté¢ tiieadegree of discretion is rather low.
However, regarding its two other main tasks — thersight of politicians and
bureaucrats (a role similar to thatavhbudsmenand the oversight of the government’s
and citizens’ legal compliance — such recommendatére generally not followed,
ensuring prosecutors with plenty leeway for disoretry action without accountability.

The Traditional Role: Proposing Public Penal Action

When a crime occurs — a robbery or a murder, famgte — the police force is
responsible for investigation. Under the supervieibthedelegadothe chief of a
police precinct, a police inquiry is elaborated antmitted to a judge, who distributes
it to a prosecutor. Based on this piece, the prgseevill then bring the case to the
Judiciary power, which will then produce a conwatior acquittal sentence.

What obligates the prosecutor to submit all cagdke judiciary, regardless of the
seriousness of the case, is the so-called prinoidkgality, a model which has not been
adopted by all countries. In the United Statesef@mple, the district attorney has the
choice of negotiating with the defendant. The dé&m can, for example, be offered a
sentence reduction in exchange for turning in agdimes. Prosecutors are allowed to
do this, with no judiciary interference, based loa principle of opportunity. However,

in 45 of 50 of its states, district attorneys aredatly elected by popular vote, a clear
mechanism of vertical accountability. In other cwi@s in which discretionary powers
are guaranteed to prosecutors, in general the gdpmazing responsibility for penal
action is connected to the Ministry of JusticethHese cases, it is usually the minister
who makes the appointments for key posts in the@gédraces collective strategy and
controls the sanction mechanisms for those whg &toan guidelines, thus creating a
unified and coherent institutional policy by meamnshe adoption of a very explicit
mechanism of horizontal accountability. In the Blram case, regarding penal action for
common crimes, prosecutors do not have discretyomawer to decide whether or not
legal action should be brought before the Judidmaynch, compensating, to some
extent, the fragile instruments of accountabilitywthich they are submitted.

Thus, the rule seems to also apply to the BrazBB@: less accountability implies less
discretionary power; that is, in countries whichde the opportunity principle this
relationship is inverted — more discretionary powerombined with greater
accountability. In this specific casgjastabdication of control over the PPO in Brazil
is less alien to democracy since it guaranteedlisssetionary powers to prosecutors
concerning penal action for common crimes.

Prosecuting Politicians (or not): An Agency of Accontability

The existence of an agency responsible for ovarggmliticians, such as the PPO, is
admission that the classic instrument of checksbet@hces — branches of government
limiting each other branches — alone is not sudhti The complexity of the
contemporary government has given rise to an arrapecialized and auxiliary



agencies which do not conform to the classic liber@del of democracy intended to
keep in check the power of government actors — agdhe auditor’s officeo(uvidoria)

in Latin countries or the ombudsmen in Nordic coiest for example. Therefore, an
agency responsible for overseeing politicians tsumique to Brazil. The difference lies
in, among other features, the amount of indeperelehall of its members and the wide
range of attributions.

Yet, this type of agency is also a tacit acknowtedgt that the elector’s vote is a weak
mechanism considering the level of complexity & political game. As noted by
Przeworski, Stokes and Manin (1999), oversight iregisuch an elevated amount of
information that, without the aid of accountabilégencies, the voter would not be able
to control politicians. However, a distinction mbst made between agencies that
contribute to increasing the amount of informatawailable to voters and those who
also detain the instruments to prosecute politgias well. In other words, there is a
significant difference between the ombudsman aadPfO in Brazil. Whereas the
former collects information for voters or for agerscwithin the Executive branch
which might act judicially, the PPO in Brazil h&tright to bring politicians to trial
with practically no prior need to consult anothelifcal actor.

The importance and necessity of agencies servingsasiments for submitting
politicians to accountability is not capable of,itself, avoiding criticism. The
investigation of public figures can also be condddo as to favor allies and tarnish
rivals, especially considering the amount of disoreary power of the PPO concerning
civil legal action. Although politicians particigatn investigation procedures, such as
the Parliamentary Investigation Committe€sihissdes Parlamentares de Inquéfito
CPI), prosecutors do not have the duty to prosebaise indicated by congressmen.
The result is, therefore, a configuration thatiher strange in democracies: an agency
submitted to a few mechanisms of accountability iy@ossession of a considerable
amount of discretionary power.

Some counter-arguments to this critique point tmibers concerning actions against
politicians presented by state PPO. Considering#temunicipalities in the state of
Séao Paulo, for example, by the year 2000, in 38%erh a mayor had been prosecuted
(Arantes, 2002), a telling number. However, anotherension must be pointed out: if
the PPO has considerable discretionary power tdooivil legal action, in other

words, if the agency chose the cases in whichoggruted more than 200 mayors does
this imply that mayors who were not prosecutedramecent? What are the conclusions
when a mayor is not prosecuted? It is possibleachr any of the following

conclusions: by not prosecuting, the PPO is gitirgmayor a clean slate certificate;
the prosecutor has given priority to some casessahhbss important ones aside, or;
finally, the prosecutor in a certain municipal gdhiction is of the more bureaucratic
type and does not want to cause a stir. The aittopted by the members of the PPO
who have discretionary power may, therefore, natlear. As William West notes, in

his citation of Kenneth Davis, “[o]ften the mostportant discretionary decisions are
the negative ones, such as not to initiate, notvestigate, not to prosecute, not to deal,
and the negative decisions usually mean a finglodision” (West, 1995:25).

Finally, another point must be stressed. As coionetfor corruption in the Judiciary
branch can be complex, it seems that taking ama-gutliciary route constitutes a kind
of strategy for the Public Prosecutor’s Officear|east, for part of it. When the Office



informs the press that it is investigating a carfaolitician, it might be contributing to a
public opinion trial in which the liberal principtbat all are innocent until proven guilty
is not necessarily obeyed. Imagine this hypothketiglrteme situation: one week before
elections, a prosecutor announces to the presa ttextain candidate is suspected of
wrongly directing public funds when in public olicWhat are the odds this candidate
will get elected?

A Discretionary Defender of Rights: The Public Civi Action

Another important attribution of Brazilian proseot# concerns overseeing compliance
with the law, including constitutional law. The manstrument to this end is civil
public action and the civil inquiry procedure.

Public civil action is a legal procedure which alcollective, diffuse and homogenous
individual interests to be brought to JusficEhe Union, states, municipalities,
autarkies, government-owned enterprises, foundsitemd associations at least one year
old established to defend causes such as the emamat, consumers’ rights, and
cultural and historical heritage patrimony, as veslthe PPO, can resort to this
mechanism. For this reason, even if the constitatistipulation for civil action is
located in the section concerning the PPO, it tsm® monopoly of the institution,
although the PPO presents 90% of them, accordidgiéoPelegrine Grinover (Sadek,
1997). Therefore, the PPO is a privileged actah@use of this instrument which
allows a wide array of issues to become judicialiaed guarantees the discretionary
powers of the members of this institution.

Discretionary powers are further strengthenedrasat of the PPO monopoly over the
civil inquiry procedure — an instrument in the prehary stage of judicial processing.
The civil inquiry allows investigations to be comtled and coordinated by prosecutors,
in that they can independently decide whether a oeits being transformed into
public civil action. In other words, despite novimg a monopoly over public civil
action, the PPO is by and large the main actosinguit and still has a large amount of
discretionary power in doing so. Therefore, onéhefelements which formally served
as a defense for the accusation of a lack of atability (the obligation to bring the
case to Justice, as in the case of penal actiomdvemnsequently curtail its
discretionary power) loses its strength, resereing@gency with no elected members
and low accountability with the role of decidingether a case merits being presented
to Justice.

The argument that the defense of certain intet®spgosecutors by means of the public
civil action coincides with the citizen’s will doe®t mean that they exert any control
over the institution. As stated by Gruber, “[i]f bgppy coincidence bureaucrats act the
way the citizens want them to, bureaucracy may dedre less of a problem, but it is
not under democratic control.” This is because

* Diffuse and collective interests are “transindivadiof an indivisible nature” (Arantes, 1999:8®)da
ranging, and it is thus possible to judicialize efihany issue involving a large number of citize¥.
more details, see Arantes (1999).



“Control may occur through a process of anticipat=ttions. If
bureaucrats accurately anticipate what the handhefcitizen
would do, and then feel constrained to act on thgisbof that
anticipation, a form of democratic control has aced. If

bureaucrats are wrong in their anticipation andiacivays the
citizenry or legislature does not approve of, hogreit cannot be
said that their actions have been controlled by diieenry”

(1987:12-13).

It can be argued that prosecutors, concerning thkgrin initiating public civil action,
merely abide by the law and, therefore, would reirberfering motivated by their
political preferences, but rather, in order toiacccordance with constitutional
precepts — especially in a country in which socistgllegedly incapable of defending
its own rights. In this sense, a constitutionalgfided optimal policy would be
necessary, which would in turn justify the exisewnt an agency composed of non-
elected members, with broad powers and independemoethe political game.

Although constitutional principles can be definesdgaals to be pursued, reaching them
and defining priorities are debatable questionsardtherefore, subject to the
discretion of politicians — and not of bureaucraisother words, if the logic of elections
were taken to an extreme, every politician wowddr maximize social gains through
public policies, not motivated by altruism, butivett because pleasing all electors would
increase the chance of getting reelected. How¢lvere are budget limitations that
thwart the complete realization of this rationaliop, a dimension that is not
necessarily part of the concerns of the Public &a®r’'s Office. In other words, in
democracies, choosing priorities is a task thadrgs to elected politicians. When this
choice is made not as a result of political confation but as result of a technical or
legal decision, an important dimension of partitigt@and popular interference is
jettisoned. Thus, the judicialization of politicghe transformation of issues
traditionally dealt with by the Executive and Ldgts/e branches into legal action —
goes hand in hand with the discourse that attetoptegate politics by casting a
shadow of suspicion over political parties andtpins and which deposits its faith in
the technicians in central banks, regulation agenand all other sorts of institutions far
from the reach of popular sovereignty.

FINAL CONSIDERATIONS

Only by ignoring important institutional mechanismsoduced by the 1988

Constitution is it possible to claim that politinmabdicated control over the PPO. Some
indirect mechanisms were kept, faithful to the éogji checks and balances in
democratic countries. However, the new PPO is reddy well protected from

everyday political interferences. The conclusiotha we are facing a case of political
quastabdication, which can be considered rare when emetpto other Brazilian public
agencies.

Within a comparative perspective, tlgigastabdication, in itself, is not a unique
phenomenon. It is not hard to find examples ofituisbns reasonably well protected
from political interference. What distinguishes Brazilian PPO is that the idealizers of



the constitution, in addition to autonomy, granitschon-elected members considerable
discretionary power. This is why the argument whetdtes that prosecutors are strictly
abiding by the law in their actions — and are thgrexempt from accountability
mechanisms — cannot be sustained. Discretionargp@oembined with autonomy and
the possession of a wide range of attributions,esdke PPO in Brazil a rare
occurrence in democracies.
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